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Attn: Bidders 
Request for Qualifications (RFQ) # 139A-23 
RFQ Description: Wholesale Electricity 


Dear Bidders: 


The Massachusetts Bay Transportation Authority (““MBTA” or “Authority”), a corporate and a political 
subdivision of the Commonwealth of Massachusetts, existing pursuit to Mass. Gen. Laws, ch 161A (as 
amended) invites Bidders to participate in the competitive bid for Wholesale Electricity RFQ# 139A-23. 
The Scope of Work is outlined below in Section 2. The MBTA may at its own discretion award 
contract(s) to one or multiple Bidders. All formal communication with the MBTA during the bidding 
period shall be only through the MBTA’s designated point of contact or his designee. 


The MBTA’s designated point of contact for this solicitation will be: 


Rob Weiner 

Massachusetts Bay Transportation Authority 
10 Park Plaza, Room 2810 

Boston, MA 02116 

Email: rweiner@mbta.com 


The RFQ shall be launched through COMMBUYS. Bidder Responses to the RFQ must be submitted 
electronically no later than 8/24/2023 2:00 PM, in full compliance with this RFQ including but not limited 
to Section 3, Bidders Instructions and Procurement Process. 


RFQ responses will be evaluated and qualified Bidders will be invited to provide pricing on September 20, 
2023 with contract execution on that date. See Section 3.3 for the procurement timeline. 


Bidders please note: The MBTA is also seeking Renewable Energy Certificates (RECs) through RFQ 
#139B-23 which will also be published on August 4, 2023. Bidders may respond to one or both RFQs. 


This RFQ and subsequent RFP shall remain in force until the execution of the Contract, or until modified 
or cancelled by the MBTA. 


Respectfully, 


Rob Weiner 


Massachusetts Bay Transportation Authority 
RFP # 139A-23 
COMMBUYS Bid # BD- 23-1206-40000-40000-91 102 
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1. INTRODUCTION 


The Massachusetts Bay Transportation Authority (“MBTA” or “Authority”) is designated as a wholesale 
entity for the purposes of purchasing energy and making sales for resale and is a market participant in 
ISO-NE. 


The MBTA is seeking a fixed block wholesale electricity contract as described in Section 2.1 and issues 
this Request for Qualifications (“RFQ”) 139A-23 for response by qualified Bidders. Submission of a 
response as described in this RFQ is required to pre-qualify and participate in a subsequent Request for 
Proposal (“RFP”). The subsequent RFP will be issued to those pre-qualified bidders by MBTA for price 
submission. 


All Bidders must be ISO-NE market participants. 


Please note that the quantity and nature of changes requested to MBTA Terms and Conditions (Section 
8.1), will be considered in evaluating RFQ responses. The supplier(s) selected through a subsequent RFP 
process will be required to execute the MBTA’s Standard Contract as finally agreed upon with such 
supplier(s). 


The contract will begin at 12:00am January 1*, 2024. 


Pricing is not requested with the RFQ response; however, Bidders must include with their Response the 
bidder contact information for the RFP (or pricing) phase on September 20, 2023. MBTA is not 
responsible for any bidder technical issues experienced by bidder including receiving and/or sending 
electronic communications or the availability of the bidder assigned contact person from the time of 
MBTA’s request for pricing and bidder response to the same. 


The MBTA reserves the right to award to one or more bidders. 


2. SCOPE OF WORK 


2.1 Wholesale Electricity 


2.1.1 The MBTA will be evaluating for award a 3-year, 4-year or 5-yr fixed block 
wholesale electricity contract and reserves the right to select one of the 
aforementioned contract lengths. 


2.1.2 The Contract Term begins at 12:00 AM, January 1, 2024, and continues 
through December 31, 2026, December 31, 2027, or December 31, 2028. 


2.1.3 Bidders must be qualified participants in ISO-NE and can settle purchase load 
all Massachusetts pricing nodes: HUB, Southeast Massachusetts, West 
Central Massachusetts, and Northeast Massachusetts, Zone IDs 4000, 4006, 
4007, and 4008 respectively. 


2.1.4 Bidders must agree to the MBTA’s Standard Contract. As part of this RFQ to 
qualify vendors, bidders may choose to red line any clauses in the Standard 
Contract; however, the MBTA does not commit to accept requested contract 
changes and significant or numerous changes may disqualify a Bidder from 
further consideration. Contracts will be negotiated and finalized with vendors 
before bid pricing is requested of pre-qualified bidders. 
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245 A full load profile by block is provided as an RFQ attachment. However, 
pricing is NOT to be included with the RFQ response. 


2.1.6 Bidders qualified to advance to the price portion of this procurement will be 
required to submit pricing as a 3-year, 4 year or 5-yr fixed block wholesale 
electricity contract for MBTA’s consideration and final decision to award. 


2.1.7 The Bidder(s) selected following the RFP will execute a contract as described 
in Section 7. 


3. BIDDERS INSTRUCTIONS AND PROCUREMENT PROCESS 


3.1 Bidders’ Conference 

MBTA will conduct a virtual pre-bid Conference on Wednesday, August 9, 2023, at 3:30 PM (EDT). 
Interested bidders are requested to notify Rob Weiner by email at rweiner@mbta.com of their intention to 
attend. Bidder company name and full names of all expected participants should be communicated. 


Bidders may join the video conference by following the link, or by copying and pasting it in a web 
browser: https://teams.microsoft.com/|/meetup- 

join/19%3ameeting MDNkN2QxNjUtMWJkYSOONDcxLTk3YWUtYjIxYZVhZTELMWM4%40thread.v2/0?co 
ntext=%7b%22Tid%22%3a%227558e599-f006-481f-9717- 
b189e6730862%22%2c%220id%22%3a%22a661eeb4-c416-417c-9ad9-602a1ad0449f%22%7d 

Meeting ID: 262 885 634 844 Passcode (if requested): 6DT3f 

You may also dial in: (929) 352-1865. Meeting Id: 918 802 449# 


Bidders please note: Bidders’ Conference details are subject to change. Interested Bidders are strongly 
advised to confirm their intention to attend as noted above. 


Each Bidder, by submittal of its Response, acknowledges the opportunity to attend the Bidders’ conference, 
and waives any right to challenge this procurement based on its attendance at, or failure to attend, the 
Bidders’ conference. Nothing stated at any Bidders’ conference or included in a written record or summary 
of a Bidders conference will modify this RFQ or any other part of the RFQ unless it is incorporated in an 
addendum issued. 


Each Bidder is encouraged to attend Bidders’ conference with appropriate members of its proposed staff, 
and if requested by the MBTA, senior representatives of proposed team members identified by the MBTA. 
Nothing stated at any Bidders’ conference or included in a written record or summary of a Bidders 
conference will modify this RFP or any other part of the RFP unless it is incorporated in an addendum 
issued. 


3.2 Procurement Method 
This RFQ is issued pursuant to the following laws and regulations: Mass. Gen Laws, Ch. 161A. 


Bidder shall be responsible for making itself fully aware of, complying with, and in its Response 
addressing the impact of and compliance with all applicable laws and regulations. 


This RFQ will be launched and managed via COMMBUYS. Instructions for log-in and use of 
COMMBUYS are described in http://www.mass.gov/anf/docs/osd/forms/instructions-for-vendors- 
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responding-to-bids.docx 

Bidders may also contact the COMMBUYS Helpdesk at COMMBUYS@state.ma.us or the 
COMMBUYS Helpline at 1-888-MA-STATE. The Helpline is staffed from 8:00 a.m. to 5:00 p.m. 
Monday through Friday (Eastern Time), except on federal, state, and Suffolk county holidays. 


It is the responsibility of Bidders to maintain an active registration in COMMBUYS and to keep current 
the email address of the Bidder’s Designated Representative and to monitor that email inbox for 
communications from the MBTA, including responses to Bidder questions. The MBTA and the 
Commonwealth assume no responsibility if a Bidder’s designated email address is not current, or if 
technical problems, including those with Bidder’s computer, network, or internet service provider (“ISP’’) 
cause email communications sent to or from Bidder and the MBTA to be lost or rejected by any means 
including email or spam filtering. 


Bidder shall review and study all documents thoroughly and report any discrepancies, omissions, 
technical queries, or other clarifications via COMMBUYS. 


Questions and clarification requests submitted by Bidder will, together with MBTA’s responses, be made 
available to all Bidders via COMMBUYS. 


3.2.1 MBTA DESIGNATED REPRESENTATIVE 


Unless specifically stated otherwise in this RFQ, Bidder must submit changes to Bidder’s designated 
representative and any other communications in to the MBTA’s Point of Contact via COMMBUYS. The 
MBTA’s Point of Contact is Rob Weiner, rweiner@mbta.com. 


3.2.2 IDENTIFICATION OF BIDDER DESIGNATED REPRESENTATIVE 


When submitting a Bid, the Bidder must identify to the MBTA’s Point of Contact its own Designated 
Representative to act on behalf of the Bidder relating to this procurement. 


3.3 RFQ & RFP Calendar and Delivery Instructions 


Bidder is required to prepare and submit all required RFQ documents to MBTA electronically via 
COMMBUYS unless instructed otherwise. 


The MBTA anticipates carrying out the procurement process in accordance with the schedule noted in the 
table below. All times are local Boston, Massachusetts, USA, times unless otherwise indicated. The 
schedule is subject to modification at the sole discretion of the MBTA. Bidders will be notified of any 
change by an addendum to this RFQ. 
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TABLE: RFQ and Subsequent RFP CALENDAR 
Procurement Activity Date Time 
RFQ issued 8/4/2023 
Pre-bid conference 8/9/2023 3:30 p.m. 
Deadline for submission of Bidder questions via COMMBUYS Q&A 8/11/2023 2:00 p.m. 
8/14/2023 
Official Answers for Bid Q&A published by MBTA on COMMBUYS 4:00 p.m. 
Response Due Date RFQ Wholesale Electricity 8/24/2023 2:00 p.m. 
Qualified Wholesale Electricity Bidders notified 8/31/2023 
Wholesale Electricity Terms and Conditions Finalized (if necessary) 9/15/2023 
RFP (or price request) issued for Wholesale Electricity to Qualified 9/20/2023 
Bidders 9:00 a.m. 
Bidder Wholesale Electricity Price Bids Due 9/20/2023 1:00 p.m. 
Transaction Agreement Execution 9/20/2023 2:00 p.m. 
3.4 Dissemination of Confidential Information 
Not Applicable 
3.5 Examination of RFQ 


Each Bidder shall be solely responsible for examining, with appropriate care and diligence, the RFQ and 
any addenda and material made available to Bidders by the MBTA, and for informing itself with respect to 
any and all conditions that may in any way affect the amount or nature of its Response, or the performance 
of the Contractor’s obligations under the Contract with the MBTA. Failure of the Bidder to so examine 
and inform itself shall be at its sole risk, and the MBTA will provide no relief for any error or omission. 


The submission of a Response shall be considered prima facie evidence that the Bidder has made the above- 
described examination and is satisfied as to the conditions to be encountered in performing the Work and 
as to the requirements of the Contract. 


3.6 Rules of Contact 


Starting on the date the RFQ is issued and ending on the earliest of (a) the award and execution of the 
Contract, (b) rejection of all Responses by the MBTA, or (c) cancellation of the procurement, the following 
rules of contact shall apply. These rules are designed to promote a fair and unbiased procurement process. 
Contact includes face-to-face, telephone, email, or formal written communication. 


The specific rules of contact are as follows: 


i. No Bidder, or any of its team members, may communicate with another Bidder or its team members 
with regard to this RFQ or either team’s Response, except that subcontractors that are shared 
between two or more Bidder teams may communicate with their respective team members so long 
as those Bidders establish a protocol to ensure that the subcontractor will not act as a conduit of 
information between the teams. This prohibition does not apply to public discussions regarding 
the RFQ at any MBTA sponsored Bidders’ conferences. 
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ii. | No Bidder or representative thereof shall have any ex parte communications regarding the RFQ, 
subsequent RFP, the Contract, or the procurement described herein with any member of the 
MBTA’s Board of Directors, the Massachusetts Department of Transportation (“MassDOT”) 
Board of Directors, or with any MassDOT or MBTA staff, advisors, contractors, or consultants 
involved with the procurement, except for communications expressly permitted by the RFP or 
except as approved in advance at the MBTA’s Point of Contact’s sole discretion. The foregoing 
restriction shall not, however, preclude or restrict communications with regard to matters unrelated 
to the RFQ, subsequent RFP, Contract, or procurement or from participation in public meetings of 
the MBTA or MassDOT Boards of Directors or any public or Bidder workshop related to this RFP. 


iii. | The Bidders shall not contact employees, representatives, and members of Energy New England, 
LLC or KP Law, P.C. regarding this RFQ, subsequent RFP, the Contract, or the procurement. 


iv. | Any communications determined by the MBTA, in its sole discretion, to be improper may result in 
disqualification. 


v. Any official information regarding this RFQ will be disseminated from the MBTA’s Point of 
Contact via COMMBUYS. 


vi. The MBTA will not be responsible for or bound by any oral exchange or any other information or 
exchange that occurs outside the official process specified herein. 


vii. The MBTA will not be bound by, and Bidders should not rely on, any oral communications 
regarding the RFQ and subsequent RFP. Use of any information gathered or received from other 
agencies or entities shall be at the Bidder’s own risk. 


3.7 Clarifications of Specifications, Questions and Answers 


Bidders shall review the RFQ, and any addenda issued by the MBTA prior to the Response Date, and 
request written clarification or interpretation of any perceived discrepancy, deficiency, ambiguity, error, or 
omission contained therein, or of any provision which the Bidder fails to understand or to which the Bidder 
is suggesting a change. Failure of the Bidder to so examine and inform itself shall be at its sole risk, and 
no relief for error or omission will be provided by the MBTA. Bidders shall submit, and the MBTA will 
respond to, questions and requests for written clarification in accordance with this Section 3.7. 


Questions and clarification requests shall be minimized or aggregated to the extent possible. All questions 
and clarification requests shall be made by Bidder through the “Bid Q&A” tab in COMMBUYS. Such 
comments and questions may be submitted at any time prior to the applicable date specified in Section 3.3 
or such later date as may be specified in any addendum and shall: (i) identify the document; (ii) identify the 
relevant section number and page number) or, if it is a general question, indicate so; and (iii) not identify 
the Bidder in the body of the question or contain proprietary or confidential information. Questions 
submitted in any other format or method than that described above will not be considered. 


Responses to requests for clarification or questions will be provided in writing and issued by the MBTA’s 
Point of Contact via the COMMBUYS. In addition, the MBTA reserves the right to, in its sole discretion, 
not answer all questions submitted by Bidders. 


It is the Bidder’s responsibility to verify the MBTA’s receipt of questions and clarification requests. 


3.8 RFQ Addendum 
The MBTA reserves the right to issue addenda to the RFQ after initial publication. 


By submission of RFQ and subsequent RFP Response if pre-qualified, Bidders acknowledge receipt of any 
and all addenda including question and answer responses. 
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It is each Bidder’s responsibility to monitor COMMBUYS for any addenda and any Bid Q&A records 
related to this RFQ. The MBTA and the Commonwealth accept no responsibility and will provide no 
accommodation to Bidders who submit their Response based on an out-of-date RFQ, RFP, or on 
information received from a source other than COMMBUYS. 


By submission of RFQ and subsequent RFP Response if pre-qualified, Bidders acknowledge receipt of any 
and all addenda including question and answer responses. 


3.9 MBTA Standard Contract and Terms & Conditions 


The MBTA does not encourage attempts to negotiate the Section 8.0 Massachusetts Bay 
Transportation Authority Standard Contract Terms & Conditions. Many of these provisions are 
required by law; others are longstanding MBTA policy / practice. Accordingly, Bidders / proposers should 
only redline or object to provisions that they find absolutely unacceptable. Any rejection or modification 
of these provisions may disqualify a Bid / proposal as being non-responsive or non-compliant. 


3.10 Confidentiality / Public Information Act Disclosure Requests 
3.10.1 Disclosure Waiver 


Each Bidder, by submitting a Response to the MBTA in response to the RFQ, consents to 
the disclosures described in this RFQ, including this Section and all other disclosures 
required by law, and expressly waives any right to contest, impede, prevent, or delay such 
disclosure, or to initiate any proceeding that may have the effect of impeding, preventing, 
or delaying such disclosure, under Mass. Gen. Laws, ch. 66 (the Massachusetts Public 
Records Law or “Public Records Law’’) or any other law relating to the confidentiality or 
disclosure of information. Under no circumstances will the MBTA be responsible or 
liable to a Bidder or any other party as a result of disclosing any such materials. Each 
Bidder hereby further agrees to assist the MBTA in complying with these disclosure 
requirements. 


3.10.2 Public Disclosure of Response Documents 


Subject to applicable law, after execution of the Contract, or in the event that the 
procurement is cancelled by the MBTA, the MBTA shall have the right to publicly 
disclose any and all portions of all Responses. The MBTA will not disclose material 
deemed confidential by the MBTA in accordance with Section 3.10.3, unless otherwise 
required by law. 


3.10.3 Disclosure Process for Requests Under the Public Records Law 


All written correspondence, exhibits, reports, printed material, photographs, tapes, 
electronic disks, and other graphic and visual aids submitted to the MBTA during this 
procurement process, including as part of the response to this RFQ/RFP, become the 
property of the MBTA upon their receipt by the MBTA and will not be returned to the 
submitting parties. Except as provided by applicable law, all materials submitted to the 
MBTA are subject to release as public records. Bidders shall familiarize themselves with 
the provisions of applicable law (including the Public Records Law) pertaining to 
disclosure of information in the MBTA’s possession. In no event shall the MBTA, or any 
of its agents, representatives, consultants, directors, officers, or employees, be liable to a 
Bidder or Bidder team member for the disclosure of all or a portion of a Response or 
related information submitted during this procurement. 


If a Bidder has special concerns about information which it desires to make available to 
the MBTA but which it believes constitutes a trade secret, proprietary information, or 
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other information excepted from disclosure, such responding Bidder shall specifically and 
conspicuously designate that information by placing “TRADE SECRET - 
PROPRIETARY?” in the header or footer of each such page affected and by identifying 
such trade secret, proprietary information in the Technical Proposal Cover Letter (see 
Enclosure 1). Nothing contained in this provision shall modify or amend requirements 
and obligations imposed on the MBTA by the Public Records Law or other applicable 
law. The provisions applicable law, including the Public Records Law, shall control in 
the event of a conflict between the procedures described above and the applicable law. 


If the MBTA receives a request for public disclosure of all or any portion of a Response 
or its related information that is designated as Trade Secret - Proprietary,” the MBTA 
will endeavor to use reasonable efforts to notify the applicable Bidder of the request. The 
Bidder can assert, in writing and at its sole expense, a claimed exception under the Public 
Records Law or other applicable law, within the time period specified in the notice issued 
by the MBTA and allowed under the Public Records Law. The Bidder can choose to 
defend any action seeking release of the records it believes to be confidential information. 
The Bidder shall indemnify, defend, and hold harmless the MBTA and its agents and 
employees in connection with the Bidder’s opposition to a public records request, and 
such indemnification shall include all damages, costs and expenses (including reasonable 
attorney’s fees) the MBTA incurs because of or arising out of the Bidder’s opposition to 
any public records request. This indemnification survives the MBTA’s cancellation or 
termination of this procurement or award and subsequent execution of a Contract. In 
submitting a Response, the Bidder agrees that this indemnification survives as long as any 
information submitted by the Bidder is in the possession of the MBTA. 


The MBTA shall not under any circumstance be responsible for securing a protective 
order or other relief enjoining the release of information marked “Trade Secret — 
Proprietary” in any Response, nor shall the MBTA be in any way financially responsible 
for any costs associated with securing any such order or for any loss associated with the 
release of information marked “Trade Secret — Proprietary” or otherwise. 


3.11 Business Conduct 


All Responses submitted by a Bidder to the MBTA shall be made without collusion with any other 
Bidder(s) submitting a Response to this RFQ and subsequent RFP. 


Bidder shall not directly or indirectly, in relation to this RFQ/RFP, give, promise, attempt to give, or 
approve or authorize the giving of anything of value, including by transferring all or part of the 
remuneration payable under any Contract, to: 


a) any person employed or representing the MBTA; 


b) any other person, including any public official; 


c) apolitical party or a labor union controlled by any governmental authority or political party; or 


d) acharitable or other organization, or an officer, director, or employee thereof, or any person acting 


directly or indirectly on behalf of the same 


for the purpose of (i) securing any improper advantage for either Bidder or the MBTA; (ii) inducing or 
influencing a public official improperly to take any action or refrain from taking any action in order for 
either Bidder or the MBTA to obtain or retain business, or to secure the direction of business to either 
Bidder or the MBTA, or (iii) inducing or influencing a public official to use his or her influence with any 
governmental authority or public international organization for any such purpose. 
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3.12 Collusion 


By the submission of a Bid in response to the RFQ and subsequent RFP, the Bidder represents and certifies 
that its Bid is made without collusion with any other Bidder submitting a Bid on the same commodity / 
service and is in all respects fair and without fraud. 


3.13 Prices 

Reserved. 

3.14 Acceptance Period 
Reserved. 

3.15 Eligible Entities 

Reserved. 

3.16 Pre-Contractual Expenses 


The MBTA shall not be liable for any pre-contractual expenses incurred by the Bidder in connection with 
this RFQ. The Bidder shall not include any such expenses as part of its proposal. Pre-contractual expenses 
include all expenses the Bidder incurs prior to the date the MBTA enters into a Contract with any Bidder 
(or prior to the MBTA’s withdrawal or cancellation of the RFQ/RFP, as the case may be), such as, but not 
limited to, expenses the Bidder incurs in preparing its Bid, submitting its Bid to the MBTA, negotiating 
with the MBTA any matter related to this RFQ/RFP, and inspection, testing, shipping, and return shipping 
of proposed goods or samples. 


3.17 Tax Exemption 


The MBTA is exempt from Federal Excise Tax, including Transportation Tax, and will furnish properly 
executed tax exemption certificates upon request. The MBTA is also exempt from Massachusetts State 
Sales Tax — Exemption Number E-042-323-989. Such taxes should not be included in Bid prices. 


The Bidder alone shall be responsible for payment of all federal, state and local taxes of all types and kinds 
applicable to any Agreement it enters into with the MBTA and/or to the compensation it receives from the 
MBTA or any other party in connection with such Agreement. 


3.18 Insurance 
Reserved. 

4. SUBMISSION OF RESPONSE 
4.1 Response Submissions 


Responses shall be submitted via COMMBUYS. 
The RFQ Response is comprised the following: 
e Bid Cover Letter 
e Power of Attorney (as described in Section 4.2 of this RFQ) 
e Form A: RFQ Response Form and supporting documents 
e Form B: Small Business Program Attestation Form 


e MBTA Terms and Conditions (Section 8.1) with Bidder modifications to Section 8.1.18.16 
(g) and other requested edits, if any 
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If a Bidder is a team, whether or not legally formed, the Bid Cover Letter shall be signed by all parties to 
the Bidder so that the Response is legally binding upon each member of the Bidder. 


Any interlineations, erasures or overwriting in the Response will only be valid if they are initialed by the 
Authorized Signatories. 


Bidders shall submit Responses including all forms and schedules and shall not remove pages from the 
provided forms. 


Any Response which materially fails to meet the Response requirements of this RFQ will be found non- 
responsive without further evaluation unless the evaluation team, at its discretion, determines that the non- 
compliance is insubstantial and can be corrected. In these cases, the evaluation team may allow the Bidder 
to make minor corrections to the Response. 


4.2 Power of Attorney 


Bidder shall enclose a power of attorney in its own form, duly signed by a legally authorized officer of the 
Bidder authorizing the Authorized Signatories to sign the Response and bind the Bidder to the Response. 


4.3 Acceptance of Response 


The Response constitutes a binding offer by the Bidder to enter into the Contract, and the MBTA shall have 
the right to accept or reject such offer and/or any conditions proposed in full or in part. If the Response is 
accepted, the Bidder shall conclude the Contract with the MBTA based on the RFP, any addenda, the 
Response and any agreed amendments or modifications thereto. Until the formal Contract is signed, Bidder 
has no authority to proceed with the Scope of Work or to incur any costs for which MBTA may be held 
liable. The MBTA shall have no obligations to Bidder until a formal contract has been entered into. 


4.4 Incomplete Response 


If Bidder does not fully comply with this RFQ, or if the Response is incomplete or vague, the Response 
may not be considered, unless the MBTA in its absolute discretion decides otherwise. 


5. MBTA POLICIES 


5.1 Small, Diverse-owned, and Disadvantaged Businesses 


It is the policy of the Commonwealth and the MBTA to ensure non-discrimination in the Procurement of 
goods and services by continually modernizing systems and processes to include diversity criteria within 
state-funded RFPs greater than $250k. All awarded prime vendors that commit to partnerships with 
diverse subcontractors will be responsible for submitting a Supplier Diversity Affidavit detailing any 
spend with subcontractors monthly. Direct spend with subcontractors will be prioritized over indirect 
spend. 


The MBTA is dedicated to promoting more equitable opportunities in state contracting, and to that end, 
encourages full participation of the Commonwealth’s Supplier Diversity Office’s recognized certifications, 
which include small business, Minority Business Enterprises (MBEs), Women Business Enterprises 
(WBEs), Veterans Business Enterprises (VBEs), Service-Disabled Veteran Business Enterprises 
(SDVOBEs), Disability-Owned Business Enterprises (DOBEs), and Lesbian, Gay, Bisexual, and 
Transgender Business Enterprises (LGBTBEs) and Disadvantaged Business Enterprises (DBEs). The 
MBTA also acknowledges certifications by third-party certifying organizations including the Greater New 
England Minority Supplier Development Council (GNEMSDC), Center for Women & Enterprise (CWE) 
(New England - WBENC), City of Boston, VetBiz/U.S. Department of Veterans Affairs, NGLCC - 
National LGBT Chamber of Commerce, Disability: IN (formerly The US Business Leadership Network- 
USBLN). More on how to certify through the Supplier Diversity Office can be found here: 
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https://www.mass.gov/certification-program-for-sdo. 


6. SELECTION PROCESS AND EVALUATION 


6.1 Response Opening and Confidentiality 


Subject to applicable law, prior to Contract execution, the MBTA intends to treat all information received 
from each Bidder as confidential information to be used for the purpose of evaluating the Response. 


6.2 RFQ Responsiveness Review 


The MBTA reserves the right, in its sole discretion, to determine if a Bid is responsive and the Bidder is 
responsible. In determining whether a Bidder has the ability to perform successfully under the terms and 
conditions of the proposed procurement, the MBTA will consider such matters as the Bidder’s integrity, 
compliance with public policy (e.g., EEO record, attainment of DBE goal, debarment status, etc.), record 
of past performance, and financial and technical resources. Bidder is required to complete Form A: RFQ 
Response Form. 


Upon receipt, the RFQ Responses will be reviewed for responsiveness to the RFQ requirements. The 
Responses will be reviewed for (i) deficiencies and minor informalities, irregularities, and apparent clerical 
mistakes which are unrelated to the substantive content of the Response; (ii) conformance to the RFQ 
instructions regarding organization and format; and (iii) the responsiveness of the Bidder to the 
requirements set forth in this RFQ. The MBTA may request Bidder clarification of any minor informalities, 
irregularities, and apparent clerical mistakes, after which the MBTA may evaluate the Response, at the 
MBTA’s sole discretion. 


RFQ Responses deemed not responsive to this RFQ may at the MBTA’s sole discretion be excluded from 
further consideration and the Bidder will be so advised. 


The MBTA may also exclude from consideration any Bidder whose Response contains a material 
misrepresentation. 


6.3 RFQ Evaluation and Notification 


The MBTA will evaluate each Response and seek clarifications as necessary through requests for 
clarification or in meetings to be arranged at MBTA discretion. The process may, at the MBTA’s sole 
discretion, include requests for additional written information or clarification from any Bidder. 


6.4 RFQ Response Evaluation Criteria 
RFQs will be evaluated on the Evaluation Criteria identified below. The MBTA may request Bidder 


clarification on any part of a Bidder’s Response, after which MBTA may re-evaluate the Response, at 
MBTA’s sole discretion. 
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Criteria Evaluation Basis 
Bidder Legal standing Form A 
Public records 
Agreement to MBTA Terms and Conditions RFQ Response 
Financial Strength Form A 
Credit Strength Form A 
Bidder Experience including ISO NE market Form A 
participation 
Supplier Diversity Form A 


Bidders will not advance to the subsequent RFP (or pricing) phase of the procurement unless they have 
provided a satisfactory, complete response to the RFQ. The MBTA reserves the right to limit the number 
of bidders invited to participate in the RFP phase of the procurement to just the highest rated Bidders 
according to the above criteria. 


6.5 RFP (or Price Response) Evaluation 


As described in Section Pricing 3.3, Bidders qualified through the RFQ process will be invited to submit 
pricing through an RFP process on September 20, 2023. 


RFP (or price) Responses will be evaluated for responsiveness. The MBTA will determine whether 
Responses are responsive and reasonable. The MBTA reserves the right to accept or reject, at its sole 
discretion, any or all Responses in full or in part. 


6.6 Basis of Award 
The MBTA reserves the right to award the lowest responsive bid or combination of bids. 
6.7 Successful Bidder(s) 


The successful Bidder(s) will be posted in COMBUYS. If applicable, all unsuccessful Bidders shall 
immediately return all confidential information to the MBTA. 


6.8 MBTA Reserved 


In connection with this RFQ and RFP, the MBTA reserves to itself all rights (which rights shall be 
exercisable by the MBTA in its sole discretion) available to it under applicable laws, including without 
limitation, with or without cause and with or without notice, the right to: 


a) Modify the RFQ/RFP process in its sole discretion to address applicable law and/or the best 
interests of the MBTA. 


b) Develop the work to be performed under the Contract in any manner that it, in its sole discretion, 
deems necessary. If the MBTA is unable to negotiate a Contract to its satisfaction with a Bidder, 
it may negotiate with the Bidder with the next highest ranked proposal, terminate this RFQ/RFP 
and pursue other developments or solicitations relating to the work to be performed under the 
Contract, or exercise such other rights under the provisions of Massachusetts law as it deems 
appropriate. 


c) Cancel this RFQ/RFP in whole or in part at any time prior to the execution by the MBTA of a 
Contract, without incurring any cost, obligations, or liabilities. 


d) Issue a new Request for Proposals after withdrawal of this RFQ/RFP. 
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Not select any Bidder or cancel this procurement. 

Reject any and all submittals and Responses received at any time. 
Modify all dates set or projected in this RFQ/RFP. 

Terminate evaluations of Responses received at any time. 


Exclude any potential Bidder from submitting any response to the RFQ/RFP based on failure to 
comply with any requirements of those documents. 


Suspend and terminate Contract negotiations at any time, elect not to commence Contract 
negotiations with any responding Bidder, and engage in negotiations with the Bidder with the next 
highest ranked proposal if negotiations are unsuccessful with the apparent successful Bidder. 


Issue addenda, supplements, and modifications to this RFQ/RFP. 


Appoint an Evaluation Team to evaluate Responses, make recommendations to the MBTA and 
MassDOT Boards of Directors, and seek the assistance of MBTA, MassDOT, and consultant 
technical experts in Response evaluations. 


Require confirmation or clarification of information furnished by a Bidder, require revised or 
additional information from a Bidder concerning its Response, and require additional information 
to clarify a Response. 


Conduct presentations with Bidders, identify a short-list of Bidders, and conduct on-site visits at 
Bidder facilities. 


Declare a competitive range, conduct discussions, and request Response revisions and best and 
final offers. 


Seek or obtain data from any source that has the potential to improve the understanding and 
evaluation of the responses to this RFQ/RFP. 


Add or delete Bidder responsibilities from the information contained in this RFQ/RFP. 


Waive deficiencies in a Response, accept and review a non-conforming Response, or permit 
clarifications, revisions, or supplements to a Response. 


Negotiate with a Bidder without being bound by any provision in its Response, or choose to award 
and/or execute the Contract without negotiations. 


Disqualify any Bidder that changes its submittal without MBTA approval. 


Disqualify any Bidder under this RFQ/RFP for violating any rules or requirements of the 
procurement set forth in this RFQ/RFP or in any other communication from MBTA. 


Delay issuance of notice to proceed after execution of the Contract. 
Conduct all or any portion of the Scope of Work itself. 


Exercise any other right reserved or afforded to the MBTA under this RFQ/RFP or available 
pursuant to applicable law. 


This RFQ/RFP does not commit the MBTA to enter into a Contract or proceed with the procurement 
described herein. The MBTA assumes no obligations, responsibilities, and liabilities, fiscal or otherwise, 
to reimburse all or part of the costs incurred or alleged to have been incurred by parties considering a 
response to and/or responding to this RFQ/RFP. All of such costs shall be borne solely by each Bidder. 
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In no event shall the MBTA be bound by, or liable for, any obligations with respect to the work to be 
performed under the Contract until such time (if at all) as the Contract, in form and substance satisfactory 
to the MBTA, has been executed and authorized by the MBTA and, then, only to the extent set forth therein. 


In submitting a response to the RFQ/RFP, each Bidder is specifically acknowledging these disclaimers. 
6.9 Appeal / Protest Procedures 


Bid appeals / protests relative to this procurement will be reviewed and adjudicated in accordance with the 
MBTA's Appeals / Protest Procedure - Goods & Services. A copy of this procedure is available online at 
www.mbta.com. 


Te CONTRACT STRUCTURE 
The contract (“Contract”) between the MBTA and the winning Bidder(s) shall be formed by the following 
sections (“Sections”) of COMMBUYS # BD- 23-1206-40000-40000-91102 and RFP # 139A-23 in order 


of precedence. 


1. Any change orders or amendments, the most recent having precedence 


2. Memorandum of Contract 

3. Transaction Confirmation (including pricing schedule) 

4. Standard Contract and Terms & Conditions 

5. RFQ 139A-23 including all certifications, statements, schedules, exhibits, addenda and Q&A 
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Enclosure 1 — Bid Cover Letter 


Massachusetts Bay Transportation Authority 
Attention: Procurement and Logistics Department 
10 Park Plaza, Suite 2810 

Boston, MA 02116 


Instructions: Bidders shall complete the Bid Cover Letter below with their company name and completed 
check boxes to indicate the bid documents that constitute their bid. The Bid Cover Letter should be 
included with all bid documents submitted to the MBTA. 


REP #: 139A-23 

COMMBUYS Bid # BD- 23-1206-40000-40000-91102 
Project Name: Wholesale Electricity 

Bidder (Company Name): 


The undersigned Bidder having carefully examined and understood the documents included in the Request 
for Qualifications (“RFQ”), hereby offers to MBTA the “Bid” as contained in the following responses 
enclosed with this letter: 


Check to 
Farin Indicate 
: Submitted Bid 
Documents 
Power of Attorney (as described in Section 4.2) L] 
Enclosure 1 — Bid Cover Letter L] 


Form A: RFQ Response Form 
(including requested supplemental material) 
Form B: Small Business Attestation PU 


Commented Section 8.1 Massachusetts Bay Transportation 
Authority Standard Terms and Conditions 


Note: Section 8.1.16.18 (g) must be edited. Other edits are 
discouraged. 


We confirm that our Bid is in exact accordance with the solicitation with no exceptions to, or comments 
upon, the solicitation documents. We confirm that the submission of our Bid with the signature below 
makes all certifications as outlined in the solicitation documents. This Bid shall constitute a binding offer 
open for acceptance by the MBTA. 
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We confirm that this Bid has been prepared and is compliant with the solicitation instructions and agree to 
conduct ourselves in accordance with the solicitation. We confirm receipt of all addenda related to this 
solicitation. 


The undersigned are authorized to sign on behalf of and to bind (include 
Bidder’s name) to the provisions of this Bid. 


Bidder (company name): 


Authorized Representative Name: 


(BLOCK LETTERS) 
Authorized Representative’s Signature: 
Title: 
Date: 
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Form A: RFQ Response Form 


Legal Name of Firm: 


Federal Identification Number: 


Legal Address: 


Contact Name: 


Telephone Number: 


Email: 


Please select one: 


Individual Partnership 1] Corporation L] Joint Venture 


Date Organized: State Incorporated: 


Names of Officers or Partners: 


Please provide details of any litigation, suits, or court action taken or pending against Bidder below: 


Please provide the following information that demonstrates that the Bidder together with its Check 
selected Affiliates and or Subcontractors has the required capabilities to successfully execute Attachment 
the Work. Please submit as attachments the following requested documents: 


Audited financial statements for the last 3 financial years CJ 
Evidence of Investment Grade Credit Rating LJ 
; . : heck 
Please provide answers to the following questions: one 
Answer 
Do you have any outstanding indebtedness or unsecured loans or debts or trading losses not reported Yes 
within the financial reports? No L] 
Do you have any contracts over the last five years that were assessed liquidated damages or Yes O 
termination for non-performance? Ss 
RFQ: 139A-23 - 19 - COMMBUYS #: BD- 23-1206-40000-40000-91 102 


Project Name: Wholesale Electricity Revision: 5/30/2023 


No LJ 


Are you an authorized market participant in the ISO-NE CAMS system? Please list your ISO-NE 
Market Participant ID number. 


As a separate document, please: 
1. Describe your experience with this scope of work 
2. Describe the experience of key personnel assigned to this contract 
3. Address the following questions regarding Supplier Diversity: 
a. Provide a specific financial commitment on this contract to be spent with certified Supplier 
Diversity Program vendors on a Massachusetts fiscal year (July 1-June 30) basis 
b. What business opportunities have you established with diverse vendors? What partnerships 
could you leverage with diverse vendors specific to this procurement? 
c. Submit your company’s Supplier Diversity program and/or any information regarding 
diverse hiring practices and diverse community outreach. 


Yes LJ 
No UJ 


If the Bidder or subcontractor is a joint venture, submit this Pre-Award Bidder Evaluation Data form for each member of 


the joint venture. 
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Form B: Small Business Program Attestation Form 


To qualify under the MBTA’s Small Business Program, the following criteria apply: 

Principal place of business in Massachusetts 

> Business operating for at least one year 

> Currently employs a combined total of 50 or fewer full-time equivalents in all locations 
> Gross annual revenues of $15 million or less based on a 3-year average 


Vv 


Please select one: 


[] YES, the above criteria apply LI NO, the above criteria do not apply 


If YES, please complete the fields below. If NO, complete ‘Name of Firm’ field below only. 
Return the form with the bid submission. 


Name of Firm: 


Federal Identification 
Number: 


Legal Address: 


Contact Name: 


Telephone Number: 


Email: 


Please select one: 


Individual Partnership 1] Corporation L] Joint Venture 


Total Number of Full-Time | | 
Employees: 


Date Organized: 


State Incorporated: 


Please provide supporting documentation regarding gross annual revenues of $15 million or less 
based on a 3-year average (attachments acceptable): 
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7.22 MBTA STANDARD CONTRACT INSTRUCTIONS (SECTION 8.0) 


Bidders Do Not sign or submit Section 8.0 — the Massachusetts Bay Transportation Authority Standard 
Contract _upon submission of their bid. When the MBTA plans to award contract, the MBTA 
designated Point of Contact will fill out Section 8.0 Massachusetts Bay Transportation Authority 
Standard Contract and send it to the successful bidder for signature. 


The MBTA does not encourage attempts to negotiate the Section 8.1 Massachusetts Bay 
Transportation Authority Standard Contract Terms & Conditions. Many of these provisions are 
required by law; others are longstanding MBTA policy / practice. Accordingly, Bidders / proposers should 
only redline or object to provisions that they find absolutely unacceptable. Any rejection or modification 
of these provisions may disqualify a Bid / proposal as being non-responsive or non-compliant. 
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8. Massachusetts Bay Transportation Authority Standard Contract 


CONTRACTOR LEGAL NAME: Massachusetts Bay Transportation Authority (MBTA) 
(and d/b/a): 


Legal Address: (W-9, W-4,T&C): 10 Park Plaza Boston, MA 02116 


Contract Administrator/Manager: Billing Address : invoices@mbta.com 
EMail: | Contract Administrator/Manager: Sean Donaghy 
Phone Fax: | Email: sdonaghy@mbta.com 


RFQ/RFP/IFB/Procurement or Other ID Number: 139A-23 COMMBUYS # 
BD- 23-1206-40000-40000-9 1 102 


NEW CONTRACT CONTRACT AMENDMENT 


PROCUREMENT OR EXCEPTION TYPE: (Check one option only) Enter Current Contract End Date Prior to Amendment: , 20_. 


O Statewide Contract (OSD or an OSD-designated Department) Enter Amendment Amount: $__. (or “no change”) 
C1 Collective Purchase (Attach OSD approval, scope, budget) AMENDMENT TYPE: (Check one option only. Attach details of Amendment 
X MBTA Procurement Attach RFQ/RFP/IFB and Response or other changes.) 


procurement supporting documentation) C1 Amendment to Scope or Budget (Attach updated scope and budget) 
O Emergency Contract (Attach justification for emergency, scope, budget) a 


O Contract Employee (Attach Employment Status Form, scope, budget) 
O Legislative/Legal or Other: (Attach authorizing language/justification, 
scope and budget) OU) Contract Employee (Attach any updates to scope or budget) 
0 Legislative/Legal or Other: (Attach authorizing language/justification 
and updated scope and budget 


The MBTA Terms and Conditions (T&C) have been executed, and is incorporated by reference into this Contract. 


COMPENSATION: (Check ONE option): The MBTA certifies that payments for authorized performance accepted in accordance with the terms of this Contract 
O Rate Contract (No Maximum Obligation. Attach details of all rates, units, calculations, conditions or terms and any changes if rates or terms are being 
amended.) 


& Maximum Obligation Contract Enter Total Maximum Obligation for total duration of this Contract (or new Total if Contract is being amended). $ : 


Interim Contract (Attach justification for Interim Contract and updated 
scope/budget) 


PROMPT PAYMENT DISCOUNTS (PPD): MBTA payments are issued through EFT 45 days from invoice receipt. Contractors requesting accelerated payments 
must identify a PPD as follows: Payment issued within 10 days __% PPD; Payment issued within 15 days __% PPD; Payment issued within 20 days __% PPD; 
Payment issued within 30 days __% PPD. If PPD percentages are left blank, identify reason: agree to standard 45 day cycle only initial payment (subsequent 
payments scheduled to support standard EFT 45 day payment cycle. See Prompt Pay Discounts Policy.) 


BRIEF DESCRIPTION OF CONTRACT PERFORMANCE or REASON FOR AMENDMENT: Wholesale Electricity 


ANTICIPATED START DATE: (Complete ONE option only) MBTA and Contractor certify for this Contract, or Contract Amendment, that Contract obligations: 


1. May be incurred as of the Effective Date (latest signature date below) and no obligations have been incurred prior to the Effective Date. 
2. May be incurred as of January 1, 2024, a date LATER than the Effective Date below and no obligations have been incurred prior to the Effective Date. 


3. were incurred as of _, 20__, a date PRIOR to the Effective Date below, and the parties agree that payments for any obligations incurred prior to the 
Effective Date are authorized to be made either as settlement payments or as authorized reimbursement payments, and that the details and circumstances 
of all obligations under this Contract are attached and incorporated into this Contract. Acceptance of payments forever releases the MBTA from further 


(CONTRACT END DATE: Contract performance shall terminate as of |, 20__, with no new obligations being incurred after this date unless the Contract is properly 
lamended, provided that the terms of this Contract and performance expectations and obligations shall survive its termination for the purpose of resolving any claim 


that this Contract or Amendment has been executed by an authorized signatory of the Contractor, the MBTA, or a later Contract or Amendment Start Date specified 
above, subject to any required approvals. The Contractor makes all certifications required under the attached Contractor Certifications (incorporated by reference 
if not attached hereto) under the pains and penalties of perjury, agrees to provide any required documentation upon request to support compliance, and agrees 
that all terms governing performance of this Contract and doing business in Massachusetts are attached or incorporated by reference herein according to the 
following hierarchy of document precedence, the applicable MBTA Terms and Conditions, this Standard Contract Form including the Instructions and Contractor 
Certifications, the Request for Proposals (RFP), Request for Proposal (RFP), Invitation for Bid (IFB) or other solicitation, the Contractor's Response, and additional 
negotiated terms, provided that additional negotiated terms will take precedence over the relevant terms in the RFQ/RFP/IFB and the Contractor's Response only 
if made using the process outlined in 801 CMR 21.07, incorporated herein, provided that any amended RFQ/RFP/IFB or Response terms result in best value, lower 
costs, or a more cost effective Contract. 


AUTHORIZING SIGNATURE FOR THE CONTRACTOR: AUTHORIZING SIGNATURE FOR THE MBTA: 

xX: . Date: . x: . Date . 
(Signature and Date Must Be Handwritten At Time of Signature or (Signature and Date Must Be Handwritten At Time of Signature 
utilize an MBTA approved electronic signature) or utilize an MBTA approved electronic signature) 

Print Name: c Print Name: 

Print Title: - Print Title: 
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8.1 Standard Terms and Conditions 


Upon execution by the Contractor, these Terms and Conditions will be incorporated by reference into any 
Contract executed by the Contractor and the Massachusetts Bay Transportation Authority (MBTA), in the 
absence of a superseding law or regulation requiring a different Contract form. Performance shall include 
services rendered, obligations due, costs incurred, commodities and deliverables provided and accepted by 
the MBTA, programs provided, or other commitments authorized under a Contract. A deliverable shall 
include any tangible product to be delivered as an element of performance under a Contract. The MBTA is 
entitled to ownership and possession of all deliverables purchased or developed with MBTA funds. 


8.1.1 Contract Effective Start Date 


Notwithstanding verbal or other representations by the parties, or an earlier start date indicated in a Contract, 
the effective start date of performance under a Contract shall be the date a Contract has been executed by 
an authorized signatory of the Contractor, the MBTA, a later date specified in the Contract, or the date of 
any approvals required by law or regulation, whichever is later. 


8.1.2 Payments and Compensation 


The Contractor shall only be compensated for performance delivered and accepted by the MBTA in 
accordance with the specific Terms and Conditions of a Contract. Overpayments shall be reimbursed by 
the Contractor or may be offset by the MBTA from future payments in accordance with state finance law. 
Acceptance by the Contractor of any payment or partial payment, without any written objection by the 
Contractor, shall in each instance operate as a release and discharge of the MBTA from all claims, liabilities 
or other obligations relating to the performance of a Contract. 


8.1.3 Contractor Payment Mechanism 


All Contractors will be paid using the MBTA invoicing system and Contractor will submit its invoice with 
all supporting documentation as prescribed in a Contract. The MBTA shall review and return rejected 
invoices within fifteen (15) days of receipt with a written explanation for rejection, provided that payment 
periods listed in a Contract of less than forty-five (45) days from the date of receipt of an invoice shall be 
effective only to enable the MBTA to take advantage of early payment incentives and shall not subject any 
payment made within the forty-five (45) day period to a penalty. 


8.1.4 Contract Termination or Suspension 


A Contract shall terminate on the date specified in a Contract, unless this date is properly amended in 
accordance with all applicable laws and regulations prior to this date, or unless terminated or suspended 
under this Section upon prior written notice to the Contractor. The MBTA may terminate a Contract without 
cause and without penalty, or may terminate or suspend a Contract if the Contractor breaches any material 
term or condition or fails to perform or fulfill any material obligation required by a Contract, or in the event 
of an elimination of an appropriation or availability of sufficient funds for the purposes of a Contract, or in 
the event of an unforeseen public emergency mandating immediate MBTA action. Upon immediate 
notification to the other party, neither the MBTA nor the Contractor shall be deemed to be in breach for 
failure or delay in performance due to Acts of God or other causes factually beyond their control and without 
their fault or negligence. Subcontractor failure to perform or price increases due to market fluctuations or 
product availability will not be deemed factually beyond the Contractor’s control. 


8.1.5 Written Notice 


Any notice shall be deemed delivered and received when submitted in writing in person or when delivered 
by any other appropriate method evidencing actual receipt by the MBTA or the Contractor. Any written 
notice of termination or suspension delivered to the Contractor shall state the effective date and period of 
the notice, the reasons for the termination or suspension, if applicable, any alleged breach or failure to 
perform, a reasonable period to cure any alleged breach or failure to perform, if applicable, and any 
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instructions or restrictions concerning allowable activities, costs or expenditures by the Contractor during 
the notice period. 


8.1.6 Record-keeping and Retention, Inspection of Records 


The Contractor shall maintain records, books, files and other data as specified in a Contract and in such 
detail as shall properly substantiate claims for payment under a Contract, for a minimum retention period 
of seven (7) years beginning on the first day after the final payment under a Contract, or such longer period 
as is necessary for the resolution of any litigation, claim, negotiation, audit or other inquiry involving a 
Contract. The MBTA shall have access, as well as any parties identified under Executive Order 195, during 
the Contractor’s regular business hours and upon reasonable prior notice, to such records, including on-site 
reviews and reproduction of such records at a reasonable expense. 


8.1.7 Assignment 


The Contractor may not assign or delegate, in whole or in part, or otherwise transfer any liability, 
responsibility, obligation, duty or interest under a Contract without the written approval of the MBTA, with 
the exception that the Contractor shall be authorized to assign present and prospective claims for money 
due to the Contractor pursuant to a Contract in accordance with M.G.L. C. 106, §9-318. The Contractor 
must provide sufficient notice of assignment and supporting documentation to enable the MBTA to verify 
and implement the assignment. Payments to third party assignees will be processed as if such payments 
were being made directly to the Contractor and these payments will be subject to intercept, offset, counter- 
claims or any other MBTA rights which are available to the MBTA against the Contractor. The sale of fifty 
percent (50%) or more of the equity ownership of a Contractor shall be considered an assignment requiring 
the prior written approval of the MBTA. Impermissible assignments shall be null and void. 


8.1.8 Subcontracting By Contractor 


Any subcontract entered into by the Contractor for the purposes of fulfilling the obligations under a Contract 
must be in writing, authorized in advance by the MBTA and shall be consistent with and subject to the 
provisions of these MBTA Terms and Conditions and a Contract. Subcontracts will not relieve or discharge 
the Contractor from any duty, obligation, responsibility or liability arising under a Contract. The MBTA is 
entitled to copies of all subcontracts and shall not be bound by any provisions contained in a subcontract to 
which it is not a party. Subcontracts shall note that the MBTA is not a party to the subcontract. Failure to 
promptly pay a Sub-Contractor for work performed where the Contractor has been paid by the MBTA shall 
constitute a material breach of the Contract between MBTA and Contractor. 


8.1.9 Affirmative Action, Non-Discrimination in Hiring and Employment 


The Contractor shall comply with all federal and state laws, rules and regulations promoting fair 
employment practices or prohibiting employment discrimination and unfair labor practices and shall not 
discriminate in the hiring of any applicant for employment nor shall any qualified employee be demoted, 
discharged or otherwise subject to discrimination in the tenure, position, promotional opportunities, wages, 
benefits or terms and conditions of their employment because of race, color, national origin, ancestry, age, 
sex, religion, disability, handicap, sexual orientation or for exercising any rights afforded by law. The 
Contractor commits to purchasing supplies and services from certified minority or women-owned 
businesses, small businesses or businesses owned by socially or economically disadvantaged persons or 
persons with disabilities. 


8.1.10 Indemnification 


The Contractor shall release, defend (at the MBA’s option), indemnify and hold harmless the MBTA, its 
agents, officers and employees (collectively the “indemnified parties”) against any and all claims, demands, 
liabilities, judgments, penalties, costs, expenses (including attorneys’ fees and experts’ fees), and damages 
(“Claims”) based on or arising out of any actual or alleged loss or injury (including death) to persons or 
damage to real or tangible property, or patent or copyright infringement, that are caused or alleged to be 
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caused, in whole or in part, by, or arising out of the acts or omissions of the Contractor, its agents, servants, 
employees or subcontractors. The MBTA agrees to notify the Contractor in writing within a reasonable 
period of time of the assertion of any Claim for which the Contractor has agreed to indemnify the MBTA 
pursuant to this section. The MBTA shall not be liable for any costs incurred by the Contractor arising 
under this section. If the MBTA incurs any cost or fees for attorneys or experts, or any other costs or 
expense, to enforce its right to indemnification or defense under this section, the Contractor shall fully 
reimburse the MBTA for such costs, fees and expense. 


8.1.11 Waivers 


Forbearance or indulgence in any form or manner by a party shall not be construed as a waiver, nor shall it 
in any way limit the legal or equitable remedies available to that party. No waiver by either party of any 
default or breach shall constitute a waiver of any subsequent default or breach. 


8.1.12 Risk of Loss 


The Contractor shall bear the risk of loss for any Contractor materials used for a Contract and for all 
deliverables, MBTA personal or other data which is in the possession of the Contractor or used by the 
Contractor in the performance of a Contract until possession, ownership and full legal title to the 
deliverables are transferred to and accepted by the MBTA. 


8.1.13 Forum, Choice of Law and Mediation 


Any actions arising out of a Contract shall be governed by the laws of Massachusetts, and shall be brought 
and maintained in a State or federal court in Massachusetts which shall have exclusive jurisdiction thereof. 
The MBTA and the Contractor may agree to voluntary mediation through the Massachusetts Office of 
Dispute Resolution (MODR) of any Contract dispute and will share the costs of such mediation. No legal 
or equitable rights of the parties shall be limited by this Section. 


8.1.14 Interpretation, Severability, Conflicts with Law, Integration 


Any amendment or attachment to any Contract which contains conflicting language or has the effect of a 
deleting, replacing or modifying any printed language of these MBTA Terms and Conditions, shall be 
interpreted as superseded by the official printed language. If any provision of a Contract is found to be 
superseded by state or federal law or regulation, in whole or in part, then both parties shall be relieved of 
all obligations under that provision only to the extent necessary to comply with the superseding law, 
provided however, that the remaining provisions of the Contract, or portions thereof, shall be enforced to 
the fullest extent permitted by law. All amendments must be executed by the parties in accordance with 
Section 8.1.1 of these MBTA Terms and Conditions (Section 8.1). The printed language of the Standard 
Contract Form (Section 8.0), which incorporates by reference these MBTA Terms and Conditions, shall 
supersede any conflicting verbal or written agreements relating to the performance of a Contract, or attached 
thereto, including contract forms, purchase orders or invoices of the Contractor. The order of priority of 
documents to interpret a Contract shall be as follows: any applicable federal provisions, any supplemental 
provisions, any negotiated terms and conditions allowable pursuant to law or regulation; the printed 
language of the MBTA Terms and Conditions; the Standard Contract; the MBTA’s Request for 
Qualifications/Proposal/Bid (RFQ/RFP/IFB) solicitation document; and the Contractor’s Response to the 
RFQ/RFP/IFB solicitation, excluding any language stricken by the MBTA as unacceptable. 


8.1.15 Insurance to be Carried by the Contractor 


Reserved. 


8.1.16 Contractor Certifications and Legal References 
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The Contractor makes all certifications required under this Contract under the pains and penalties of perjury, 
and agrees to provide any required documentation upon request to support compliance, and agrees that all 
terms governing performance of this Contract and doing business in Massachusetts are attached or 
incorporated by reference herein. 


8.1.16.1 MBTA and Contractor Ownership Rights 


The Contractor certifies and agrees that the MBTA is entitled to ownership and possession of all 
“deliverables” purchased or developed with Contract funds. 


8.1.16.2 Qualifications 


The Contractor certifies it is qualified and shall at all times remain qualified to perform this Contract; that 
performance shall be timely and meet or exceed industry standards for the performance required, including 
obtaining requisite licenses, registrations, permits, resources for performance, and sufficient professional, 
liability; and other appropriate insurance to cover the performance. If the Contractor is a business, the 
Contractor certifies that it is listed under the Secretary of State’s website as licensed to do business in 
Massachusetts, as required by law. 


8.1.16.3 Business Ethics and Fraud, Waste and Abuse Prevention 


The Contractor certifies that performance under this Contract, in addition to meeting the terms of the 
Contract, will be made using ethical business standards and good stewardship of taxpayer and other public 
funding and resources to prevent fraud, waste and abuse. 


8.1.16.4 Collusion 


The Contractor certifies that this Contract has been offered in good faith and without collusion, fraud or 
unfair trade practices with any other person, that any actions to avoid or frustrate fair and open competition 
are prohibited by law, and shall be grounds for rejection or disqualification of a Response or termination of 
this Contract. 


8.1.16.5 Public Records and Access 


The Contractor shall provide full access to records related to performance and compliance to the MBTA 
pursuant to G.L. c. 11, s.12 for seven (7) years beginning on the first day after the final payment under this 
Contract or such longer period necessary for the resolution of any litigation, claim, negotiation, audit or 
other inquiry involving this Contract. Access to view Contractor records related to any breach or allegation 
of fraud, waste and/or abuse may not be denied and Contractor cannot claim confidentiality or trade secret 
protections solely for viewing but not retaining documents. Routine Contract performance compliance 
reports or documents related to any alleged breach or allegation of non-compliance, fraud, waste, abuse or 
collusion may be provided electronically and shall be provided at Contractor’s own expense. Reasonable 
costs for copies of non-routine Contract related records shall not exceed the rates for public records under 
the Massachusetts Public Records Law. 


8.1.16.6 Debarment 


The Contractor certifies that neither it nor any of its subcontractors are currently debarred or suspended by 
the federal or state government under any law or regulation. 


8.1.16.7 Applicable Laws 


The Contractor shall comply with all applicable state laws and regulations including but not limited to the 
applicable Massachusetts General Laws; Code of Massachusetts Regulations 801 CMR 21.00 (Procurement 
of Commodity and Service Procurements);M G.L. c. 66A; and the Massachusetts Constitution Article 
XVIII if applicable. 


8.1.16.8 Tax Law Compliance 
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The Contractor certifies under the pains and penalties of perjury tax compliance with Federal tax laws; state 
tax laws including but not limited to G.L. c. 62C, G.L. c. 62C, s. 49A; compliance with all state tax laws, 
reporting of employees and contractors, withholding and remitting of tax withholdings and child support 
and is in good standing with respect to all state taxes and returns due; reporting of employees and contractors 
under G.L. c. 62E, withholding and remitting child support including G.L. c. 119A, s. 12; TIR 05-11; New 
Independent Contractor Provisions and applicable TIRs. 


8.1.16.9 Bankruptcy, Judgments, Potential Structural Changes, Pending Legal Matters 
and Conflicts 


The Contractor certifies it has not been in bankruptcy and/or receivership within the last three calendar 
years, and the Contractor certifies that it will immediately notify the Department in writing at least 45 days 
prior to filing for bankruptcy and/or receivership, any potential structural change in its organization, or if 
there is any risk to the solvency of the Contractor that may impact the Contractor’s ability to timely fulfill 
the terms of this Contract or Amendment. The Contractor certifies that at any time during the period of the 
Contract the Contractor is required to affirmatively disclose in writing to the Department Contract Manager 
the details of any judgment, criminal conviction, investigation or litigation pending against the Contractor 
or any of its officers, directors, employees, agents, or subcontractors, including any potential conflicts of 
interest of which the Contractor has knowledge, or learns of during the Contract term. Law firms or 
Attorneys providing legal services are required to identify any potential conflict with representation of any 
Department client in accordance with Massachusetts Board of Bar Overseers (BBO) rules. 


8.1.16.10 Federal Anti-Lobbying and Other Federal Requirements 


If receiving federal funds, the Contractor certifies compliance with federal anti-lobbying requirements 
including 31 USC 1352; other federal requirements; Executive Order 11246; Air Pollution Act; Federal 
Water Pollution Control Act and Federal Employment Laws. 


8.1.16.11 Protection of Commonwealth Data, Personal Data and Information 


The Contractor certifies that all steps will be taken to ensure the security and confidentiality of all 
Commonwealth/MBTA data for which the Contractor becomes a holder, either as part of performance or 
inadvertently during performance, with special attention to restricting access, use and disbursement of 
personal data and information under M.G.L. c. 93H and c. 66A and other applicable state and federal 
privacy requirements. The Contractor shall comply with M.G.L. c. 931 for the proper disposal of all paper 
and electronic media, backups or systems containing personal data and information. The Contractor shall 
also ensure that any personal data or information transmitted electronically or through a portable device is 
properly encrypted using (at a minimum) the Commonwealth’s “Cryptographic Management Standard” set 
forth in the Enterprise Information Security Policies and Standards published by the Executive Office for 
Technology, Services and Security (TSS), or a comparable Standard prescribed by the 
MBTA. Contractors with access to credit card or banking information of Commonwealth/MBTA 
customers certify that the Contractor is PCI compliant in accordance with the Payment Card Industry 
Council Standards, and shall provide confirmation compliance during the Contract. The Contractor shall 
immediately notify the MBTA in the event of any security breach including the unauthorized access, 
disbursement, use or disposal of personal data or information, and in the event of a security breach, the 
Contractor shall cooperate fully with the MBTA and provide access to any information necessary for the 
MBTA to respond to the security breach and shall be fully responsible for any damages associated with the 
Contractor’s breach including but not limited  toG.L. . 214 S. 3B. 


For all Contracts involving the Contractor’s access to personal information, as defined in G.L. c. 93H, and 
personal data, as defined in G.L. c. 66A, or access to MBTA or Commonwealth systems containing such 
information or data, Contractor certifies under the pains and penalties of perjury that the Contractor (1) has 
read M.G.L. c. 93H and c. 66A and agrees to protect any and all personal information and personal data; 
and (2) has reviewed all of the Enterprise Information Security Policies and Standards published by the 
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Executive Office for Technology Services and Security (TSS), or stricter standards prescribed by the 
MBTA. Notwithstanding any contractual provision to the contrary, in connection with the Contractor’s 
performance under this Contract, for all public authorities, executive offices, boards, commissions, 
agencies, departments, divisions, councils, bureaus, and offices, now existing and hereafter established, the 
Contractor shall: (1) obtain a copy, review, and comply with any pertinent security guidelines, standards, 
and policies; (2) comply with all Enterprise Information Security Policies and Standards published by the 
Executive Office for Security Services and Technology (TSS), or a comparable set of policies and standards 
(“Information Security Policy”) as prescribed by the MBTA; (3) communicate and enforce such security 
guidelines, standards, policies and the applicable Information Security Policy among all employees 
(whether such employees are direct or contracted) and subcontractors; (4) implement and maintain any 
other reasonable appropriate security procedures and practices necessary to protect personal information 
and data to which the Contractor is given access by the MBTA from the unauthorized access, destruction, 
use, modification, disclosure or loss; (5) be responsible for the full or partial breach of any of these terms 
by its employees (whether such employees are direct or contracted) or subcontractors during or after the 
term of this Contract, and any breach of these terms may be regarded as a material breach of this Contract; 
(6) in the event of any unauthorized access, destruction, use, modification, disclosure or loss of the personal 
information or personal data (collectively referred to as the “unauthorized use’’): (a) immediately notify the 
MBTA if the Contractor becomes aware of the unauthorized use; (b) provide full cooperation and access to 
information necessary for the MBTA to determine the scope of the unauthorized use; and (c) provide full 
cooperation and access to information necessary for the MBTA and the Contractor to fulfill any notification 
requirements. Breach of these terms may be regarded as a material breach of this Contract, such that the 
Commonwealth and MBTA may exercise any and all contractual rights and remedies, including without 
limitation indemnification under Section 8.1.10 of MBTA’s Terms and Conditions, withholding of 
payments, Contract suspension, or termination. In addition, the Contractor may be subject to applicable 
statutory or regulatory penalties, including and without limitation, those imposed pursuant to G.L. c. 93H 
and under G.L. c. 214, § 3B for violations under M.G.L c. 66A. 


8.1.16.12 Corporate and Business Filings and Reports 


The Contractor certifies compliance with any certification, filing, reporting and service of process 
requirements of the Secretary of and other Departments as related to its conduct of business in the 
Commonwealth; and with its incorporating state (or foreign entity). 


8.1.16.13 Employer Requirements 


Contractors that are employers certify compliance with applicable state and federal employment laws or 
regulations, including but not limited to G.L. c. 5, s. 1 (Prevailing Wages for Printing and Distribution of 
Public Documents); G.L. c. 7, s. 22 (Prevailing Wages for Contracts for Meat Products and Clothing and 
Apparel); minimum wages and prevailing wage programs and payments; unemployment insurance and 
contributions; workers’ compensation and insurance, child labor laws, AGO fair labor practices; G.L. c. 
149 (Labor and Industries); G.L. c. 150A (Labor Relations); G.L. c. 151 and 455 CMR 2.00 (Minimum 
Fair Wages); G.L. c. 151A (Employment and Training); G. L. c. 151B (Unlawful Discrimination); G.L. c. 
151E (Business Discrimination); G.L. c. 152 (Workers’ Compensation); G.L. c.153 (Liability for Injuries); 
102 CMR 12.00 (Dependent Care Assistance Program); 29 USC c. 8 (Federal Fair Labor Standards); 29 
USC c. 28 and the Federal Family and Medical Leave Act and M.G.L. c. 175M (Family and Medical Leave). 


8.1.16.14 Federal And State Laws And Regulations Prohibiting Discrimination 


Contractors certify compliance with applicable state and federal anti-discrimination laws including but not 
limited to the Federal Equal Employment Opportunity (EEO) Laws the Americans with Disabilities Act,; 
42 U.S.C Sec. 12,101, et seq., the Rehabilitation Act, 29 USC c. 16s. 794; 29 USC c. 16. s. 701; 29 USC 
c. 14, 623; the 42 USC c. 45; (Federal Fair Housing Act); G. L. c. 151B (Unlawful Discrimination); G.L. 
c. ISIE (Business Discrimination); the Public Accommodations Law G.L. c. 272, s. 92A; G.L. c. 272, s. 
98 and 98A, Massachusetts Constitution Article CXIV and G.L. c. 93, s. 103; 47 USC c. 5, sc. II, Part I, s. 
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255 (Telecommunication Act; Chapter 149, Section 105D, G.L. c. 151C, G.L. c. 272, Section 92A, Section 
98 and Section 98A, and G.L. c. 111, Section 199A, and Massachusetts Disability-Based_Non- 
Discrimination Standards For Executive Branch Entities, and related Standards and Guidance, authorized 
under Massachusetts Executive Order or any disability-based protection arising from state or federal law 
or precedent. See also MCAD and MCAD links and Resources. 


8.1.16.15 Right-to-Know Law 


The Contractor shall certify that it will comply with the Massachusetts Right-To-Know Law, Chapter 470 
of the Acts of 1983. Additionally, the Contractor agrees to submit a Material Safety Data Sheet (MSDS) 
for each toxic or hazardous substance, or mixture containing such substance, pursuant to M.G.L. c. L11F 
§§ 8, 9, and 10, and the regulations contained in 441 CMR § 21.06 when deliveries are made. 


8.1.16.16 Small Business Purchasing Program (SBPP) 


A Contractor may be eligible to participate in the SBPP, created pursuant to Executive Order 523, if 
qualified through the SBPP COMMBUYS subscription process at: www.commbuys.com and with 
acceptance of the terms of the SBPP participation agreement. 


8.1.16.17 Other Damages 


The term “other damages” shall include, but shall not be limited to, the reasonable costs the MBTA incurs 
to repair, return, replace or seek cover (purchase of comparable substitute commodities and services) under 
a Contract. “Other damages” shall not include damages to the MBTA as a result of third party claims, 
provided, however, that the foregoing in no way limits the MBTA’s right of recovery for personal injury or 
property damages or patent and copyright infringement under Section 8.1.10 nor the MBTA’s ability to join 
the contractor as a third party defendant. Further, the term “other damages” shall not include, and in no 
event shall the contractor be liable for, damages for the MBTA’s use of contractor provided products or 
services, loss of MBTA records, or data (or other intangible property), loss of use of equipment, lost 
revenue, lost savings or lost profits of the MBTA. In no event shall “other damages” exceed the greater of 
$100,000, or two times the value of the product or service (as defined in the Contract scope of work) that 
is the subject of the claim. Section 8.1.10 sets forth the contractor’s entire liability under a Contract. Nothing 
in this section shall limit the MBTA’s ability to negotiate higher limitations of liability in a particular 
Contract, provided that any such limitation must specifically reference Section 8.1.10 of the MBTA Terms 
and Conditions. In the event the limitation of liability conflicts with accounting standards which mandate 
that there can be no cap of damages, the limitation shall be considered waived for that audit engagement. 


8.1.16.18 Northern Ireland Certification 


Pursuant to G.L. c. 7 s. 22C for state agencies, state authorities, the House of Representatives or the state 
Senate, by signing this Contract the Contractor certifies that it does not employ ten or more employees in 
an office or other facility in Northern Ireland and if the Contractor employs ten or more employees in an 
office or other facility located in Northern Ireland the Contractor certifies that it does not discriminate in 
employment, compensation, or the terms, conditions and privileges of employment on account of religious 
or political belief; and it promotes religious tolerance within the work place, and the eradication of any 
manifestations of religious and other illegal discrimination; and the Contractor is not engaged in the 
manufacture, distribution or sale of firearms, munitions, including rubber or plastic bullets, tear gas, 
armored vehicles or military aircraft for use or deployment in any activity in Northern Ireland. 


8.1.16.19 Pandemic, Disaster or Emergency Performance 


In the event of a serious emergency, pandemic or disaster outside the control of the MBTA, the MBTA may 
negotiate emergency performance from the Contractor to address the immediate needs of the MBTA even 
if not contemplated under the original Contract or procurement. Payments are subject to appropriation and 
other payment terms. 


8.1.16.20 Subcontractor Performance 
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The Contractor certifies full responsibility for Contract performance, including subcontractors, and that 
comparable Contract terms will be included in subcontracts, and that the Department will not be required 
to directly or indirectly manage subcontractors or have any payment obligations to subcontractors. 


8.1.17 Executive Orders 


For covered Executive state Departments, the Contractor certifies compliance with applicable Executive 
Orders (see also Massachusetts Executive Orders), including but not limited to the specific orders listed 
below. A breach during period of a Contract may be considered a material breach and subject Contractor 
to appropriate monetary or Contract sanctions. 


8.1.17.1 Executive Order 481. Prohibiting the Use of Undocumented Workers on State 
Contracts 


For all state agencies in the Executive Branch, including all executive offices, boards, commissions, 
agencies, Departments, divisions, councils, bureaus, and offices, now existing and hereafter established, by 
signing this Contract the Contractor certifies under the pains and penalties of perjury that they shall not 
knowingly use undocumented workers in connection with the performance of this Contract; that, pursuant 
to federal requirements, shall verify the immigration status of workers assigned to a Contract without 
engaging in unlawful discrimination; and shall not knowingly or recklessly alter, falsify, or accept altered 
or falsified documents from any such worker 


8.1.17.2 Executive Order 130. Anti-Boycott 


The Contractor warrants, represents and agrees that during the time this Contract is in effect, neither it nor 
any affiliated company, as hereafter defined, participates in or cooperates with an international boycott (See 
IRC § 999(b)(3)- (4), and IRS Audit Guidelines Boycotts) or engages in conduct declared to be unlawful 
by G.L. c. 151E, s. 2. A breach in the warranty, representation, and agreement contained in this paragraph, 
without limiting such other rights as it may have, the MBTA shall be entitled to rescind this Contract. As 
used herein, an affiliated company shall be any business entity of which at least 51% of the ownership 
interests are directly or indirectly owned by the Contractor or by a person or persons or business entity or 
entities directly or indirectly owning at least 51% of the ownership interests of the Contractor, or which 
directly or indirectly owns at least 51% of the ownership interests of the Contractor. 


8.1.17.3 Executive Order 346. Hiring of State Employees By State Contractors 


Contractor certifies compliance with both the conflict of interest law G.L. c. 268A specifically s. 5 (f) and 
this order; and includes limitations regarding the hiring of state employees by private companies contracting 
with the MBTA. A privatization contract shall be deemed to include a specific prohibition against the hiring 
at any time during the term of Contract, and for any position in the Contractor's company, any state 
management employee who is, was, or will be involved in the preparation of the RFP, the negotiations 
leading to the awarding of the Contract, the decision to award the Contract, and/or the supervision or 
oversight of performance under the Contract. 


8.1.17.4 Executive Order 444. Disclosure of Family Relationships with Other State 
Employees 


Each person applying for employment (including Contract work) within the Executive Branch under the 
Governor must disclose in writing the names of all immediate family related to immediate family by 
marriage who serve as employees or elected officials of the Commonwealth. All disclosures made by 
applicants hired by the Executive Branch under the Governor shall be made available for public inspection 
to the extent permissible by law by the official with whom such disclosure has been filed. 


8.1.17.5 Executive Orders 523, 526, and 565 
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Executive Order 523 (Establishing the Massachusetts Small Business Purchasing Program). Executive 
Order 526 (Order Regarding Non-Discrimination, Diversity, Equal Opportunity and Affirmative Action 
which supersedes Executive Order 478). Executive Order 565 (Reaffirming and Expanding the 
Massachusetts Supplier Diversity Program). All programs, activities, and services provided, performed, 
licensed, chartered, funded, regulated, or contracted for by the state shall be conducted without unlawful 
discrimination based on race, color, age, gender, ethnicity, sexual orientation, gender identity or expression, 
religion, creed, ancestry, national origin, disability, veteran’s status (including Vietnam-era veterans), or 
background. The Contractor and any subcontractors may not engage in discriminatory employment 
practices. The Contractor certifies compliance with applicable federal and state laws, rules, and regulations 
governing fair labor and employment practices. The Contractor also commits to purchase supplies and 
services from certified minority, women, veteran, service-disabled veteran, LGBT or disability-owned 
businesses, small businesses, or businesses owned by socially or economically disadvantaged persons; and 
Contractor commits to comply with any applicable Department contractual requirements pertaining to the 
employment of persons with disabilities pursuant to M.G.L. c. 7s. 61(s). These provisions shall be enforced 
through the contracting Department, OSD, and/or the Massachusetts Commission Against Discrimination. 
Any breach shall be regarded as a material breach of the contract that may subject the contractor to 
appropriate sanctions. 


8.1.17.6 Laws and Regulations Prohibiting Discrimination and Human Trafficking 


Contractors acknowledge and certify as a condition of this Contract that they are responsible for complying 
fully with all state and federal laws prohibiting discrimination, human trafficking, and forced labor, 
including but not limited to Chapter 178 of the Acts of 2011. 


8.1.18 Supplemental Provisions 
8.1.18.1 Applicability 


Where applicable, these Supplemental Provisions shall apply to this RFP. In the event of a conflict or 
disparity between these Supplemental Provisions and Standard Terms & Conditions, the Supplemental 
Provisions govern. 


8.1.18.2 Right-of-Way Safety Requirements 
There are no Right-of-Way Safety Requirements for this procurement. 
8.1.18.3 | Performance Guarantee 
There is no Performance Guarantee required for this contract. 
8.1.18.4 Liquidated Damages 
There are no Liquidated Damages required for this contract. 
8.1.18.5 Security Requirements 


There are no Security Requirements for this contract. 


8.1.18.6 Product Quotes 


At any time that this Contract is in effect (“Term of Agreement”), MBTA shall have the right to request 
one or more price quote(s) for a Product (as defined below), including a quantity of fixed price Energy, 
for any term that falls within the Term of Agreement (“Product Quote”) and Contractor shall provide such 
Product Quote if and only to the extent a Product Quote is available in the market. Contractor shall be 
under no obligation to make a market for any Product requested pursuant to a Product Quote. MBTA and 
Contractor may agree upon a price based on the Product Quote for any period of time in the Term of 
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Agreement and for any portion of MWhs directly related to MBTA’s Load (a “Transaction’’). 
8.1.18.7 Confirmations 


(a) Transactions. A Transaction shall only result from an offer and acceptance that is clearly and 
mutually agreed to by MBTA and the Contractor. A Transaction that is verbally agreed to by 
MBTA and Contractor shall be confirmed in writing pursuant to Section 8.1.18.7(c). Each of 
MBTA and Contractor agree not to contest, or assert any defense to, the validity or enforceability 
of a Transaction entered into in accordance with this Contract (i) based on any law requiring 
agreements to be in writing or to be signed by the parties, or (i1) based on any lack of authority of 
the party or any lack of authority of any employee of the party to agree to a Transaction. 


(b) Governing Terms. Each Transaction shall be governed by this Contract and the applicable 
Confirmation. All Transactions accepted in accordance with Section 8.1.18.7(c) are hereby 
incorporated by reference in this Contract, and the body of this Contract and all such Confirmations 
shall form a single integrated agreement between MBTA and the Contractor. Any inconsistency 
between any terms of this Contract and any terms of a Confirmation shall be resolved in favor of 
the terms of such Confirmation, subject to Section 8.1.18.7(d) below. 


(c) Confirmation. Contractor shall confirm a Transaction by forwarding to MBTA by electronic 
mail within three (3) Business Days after the Transaction is electronically agreed to by MBTA and 
Contractor a confirmation of the Transaction (w) substantially in the form set forth in Appendix A 
for any Energy Transaction for a fixed volume of Energy (a “Transaction Confirmation’’), (x) ina 
form mutually acceptable to MBTA and the Contractor for a Load Following Transaction (a “Load 
Following Transaction Confirmation’), (y) substantially in the form set forth in Appendix B for 
any REC Transaction or (z) in a form mutually acceptable to MBTA and the Contractor for any 
other Product. All forms of confirmations prepared hereunder shall be referred to herein 
collectively or interchangeably as the case requires as “Confirmations”. If MBTA objects to any 
term(s) of such Confirmation, MBTA shall notify Contractor in writing of such objections within 
two (2) Business Days of MBTA’s receipt thereof, failing which MBTA shall be deemed to have 
accepted the terms as sent, absent manifest error. 


(d) Additional Confirmation Terms. If a Confirmation contains provisions, other than those 
provisions relating to the commercial terms of the Transaction, which modify or supplement the 
general terms and conditions of this Contract (e.g., arbitration provisions or additional 
representations and warranties), such provisions shall not be deemed to be accepted unless 
expressly agreed to by MBTA and Contractor as evidenced by a fully executed Confirmation; 
provided that the foregoing shall not invalidate any Transaction verbally agreed to by MBTA and 
Contractor or as otherwise set forth in the Confirmation. 


8.1.18.8 Marginal Loss Revenue Load Obligation 


As applicable, MBTA and Contractor shall allocate the Marginal Loss Revenue Load Obligation pursuant 
to Section III.3.2.1(b)(v) of Market Rule 1 (as may be amended, revised or renumbered from time to time) 
to Contractor for the applicable amount of Energy delivered. For purposes of this section, “Market Rule 
1” shall have the definition given to such term in the Tariff. 


8.1.18.9 Sales for Resale 


All sales of Energy hereunder shall be sales for resale. MBTA shall have the right, in its sole discretion, 
to resell the Energy purchased from Contractor under this Contract. 


8.1.18.10 Scheduling of Energy 
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Unless otherwise specified in the Confirmation pertaining to the purchase and sale of Energy, Contractor 
shall sell and schedule, and MBTA shall purchase and confirm, Energy at the Delivery Point during the 
Delivery Period pursuant to the quantities and prices set forth in any Confirmation. Unless otherwise 
provided in the applicable Confirmation pertaining to the purchase and sale of Energy, all Energy shall be 
scheduled by Contractor in the Day-Ahead Energy Market. Contractor shall provide MBTA with notice 
of its submittal of a such schedule at least two (2) Business Days prior to the beginning of the period 
covered by such schedule. Such notice may be made by email or other mutually agreeable form to 
MBTA or its scheduling contact as set forth in section 8.1.18.24 Notices and Contacts. 

Unless MBTA and Contractor agree otherwise pertaining to the purchase and sale of Energy, Contractor 
shall schedule Energy by submitting one or more Internal Bilateral Transaction(s) for Energy (“IBT”) 
containers, as defined below (i.e., one Container for On-Peak Energy; one Container for Off-Peak Energy 
or as otherwise agreed), for (i) the shorter of successive six (6) month periods and the remaining Delivery 
Period or (ii) the longest period allowed by the Tariff, whichever is longer. For purposes of this Contract, 
“IBT Container” shall mean the form of electronic contract submittal, as implemented by the Tariff, that 
only requires BUYER to confirm the general parameters of the IBT and not the hourly schedules of 
Energy delivery. 


8.1.18.11 Remedies for Failure to Schedule / Confirm 


(a) Settlement_of Energy Not Scheduled. Unless otherwise specified in a Confirmation, in the event 
Contractor fails to schedule Energy for delivery to the Delivery Point as required pursuant to this Contract 
or such schedule is rejected by ISO-NE where the IBT would render Contractor in default of its credit 
support obligations to ISO-NE and Energy is not scheduled for the Operating Day at issue, Contractor shall 
credit MBTA an amount equal to the sum of the products, if such amount is negative, of (i) the hourly 
amount of Energy not scheduled and (ii) the difference obtained by subtracting (a) the Day-Ahead 
Locational Marginal Price at the Delivery Point, as determined by ISO-NE in accordance with the Tariff, 
for the hours when Contractor failed to schedule from (b) the Energy Price for the hours in which Energy 
was not delivered at the Delivery Point hereunder. MBTA shall be entitled to offset amounts owed to it 
under this section against amounts owed to Contractor in its monthly invoice. For the avoidance of any 
doubt, MBTA and Contractor agree that MBTA shall only be entitled to offset amounts under this section 
if the Day-Ahead Locational Marginal Price at the Delivery Point for the relevant hours is greater than the 
applicable Energy Price. 


(b) Settlement of Energy Not Confirmed. Unless otherwise specified in a Confirmation, in the event 
MBTA fails to confirm Energy for delivery to the Delivery Point as required pursuant to this Contract, 
Contractor shall charge MBTA, in addition to amounts owed by MBTA pursuant to this Contract for 
Energy that MBTA confirmed, an amount equal to the sum of the products, if such amount is positive, of 
(i) the hourly amount of Energy not confirmed and (ii) the difference obtained by subtracting (a) the Day- 
Ahead Locational Marginal Price at the Delivery Point, as determined by ISO-NE in accordance with the 
Tariff, for the hours when MBTA failed to confirm from (b) the Energy Price for the hours in which 
Energy was not delivered at the Delivery Point hereunder. For the avoidance of any doubt, the Parties 
agree that MBTA shall be obligated to pay any amounts under this section only if the Day-Ahead 
Locational Marginal Price at the Delivery Point for the relevant hours is less than the Energy Price. 


(c) Exclusive Rights. Unless otherwise specified in a Confirmation, the remedies set forth in this 
section are the MBTA’s and Contractor’s exclusive remedies for the failure to schedule or confirm 
Energy. 


8.1.18.12 Transmission 


Contractor shall be responsible for all transmission arrangements and all costs associated therewith, 
necessary to deliver and transmit the Energy sold hereunder up to the Delivery Point. MBTA shall be 
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responsible for all transmission arrangements, and all costs associated therewith, necessary to receive and 
transmit the Energy purchased hereunder at and from the Delivery Point to the consumption point meters 
registering MBTA’s Load including, without limitation, all costs for any Regional Network Service 
(“RNS”) and Local Network Service (“LNS”) associated with the MBTA’s Load. 


8.1.18.13 Price Terms 


(a) Calculation of Monthly Energy Charge. In addition to any other applicable charges as provided under 
this Contract and unless otherwise provided in a Confirmation for the applicable Transaction, MBTA shall 
pay to Contractor, for the applicable month, the sum of (a) the product of (i) the On-Peak Energy quantity 
measured in MW scheduled and confirmed for delivery to the Delivery Point and (ii) the applicable On- 
Peak Hours, and (iii) the On-Peak Energy price for the applicable month as set forth in a Confirmation, and 
(b) the product of (i) the Off-Peak Energy quantity measured in MW scheduled and confirmed for delivery 
to the Delivery Point, and (11) the applicable Off-Peak Hours, and (iii) the Off-Peak Energy price for the 
applicable month as set forth in a Confirmation, summed for all Confirmations. The On-Peak Energy Prices 
and the Off-Peak Energy Prices set forth in the applicable Confirmation shall be referred to herein as the 
“Energy Price.” 


(b) Calculation of Other Amounts Owed. MBTA shall pay to Contractor amounts due for non-energy 
Products as set forth in the applicable Confirmation. 


(c) No Liability for Additional Costs. MBTA and Contractor agree and acknowledge that the price and 
price methodology, as applicable, agreed to and documented in this Contract or a Confirmation, as 
applicable, shall remain effective for the entire Delivery Period set forth in the Confirmation and that such 
price and price methodology, as applicable, shall not be subject to any adjustment or change not expressly 
set forth in this Contract or in the Confirmation. After this Contract expires or terminates Contractor will 
not seek any stranded cost recovery or exit fee against MBTA, and hereby waives any present or future 
right to any such claims due to the existence or termination of this Contract. Nothing contained in this 
section is intended to limit the right of Contractor to seek redress in the event of MBTA’s breach of this 
Contract or to limit the right of MBTA to seek redress in the event of Contractor’s breach of this Contract. 
Contractor shall be responsible for all costs associated with the Energy up to the Delivery Point, and MBTA 
shall be responsible for all costs associated with the Energy at and after the Delivery Point. 


8.1.18.14 Billing and Payment 


(a) Challenge to Invoices. Unless otherwise agreed: (i) either MBTA or Contractor may challenge, in 
writing, the accuracy of any invoice, provided that no adjustment for any invoice or payment will be made 
unless the challenge to the accuracy thereof was made prior to the lapse of twelve (12) months from the 
receipt thereof; (ii) if MBTA or Contractor does not challenge the accuracy of an invoice within such twelve 
(12) month period, such invoice shall be binding upon that party and shall not be subject to challenge; and 
(111) where it is determined as a result of an invoice challenge that an adjustment to an invoice or to an 
invoice adjustment is appropriate, such adjustment shall be included and accounted for in the invoice for 
the month following such determination. 


(b) Disputed Invoice. Within the limitation of Section 8.1.18.14(a), each invoice shall be subject to 
adjustment for any errors in arithmetic, computation, estimating or meter inaccuracy. MBTA and 
Contractor shall use good faith efforts to resolve any billing and payment disputes promptly. If after such 
good faith negotiations, MBTA and Contractor are unable to resolve the dispute, MBTA or Contractor may 
pursue any and all other legal remedies in accordance with this Contract. Unless otherwise agreed, in case 
of a dispute to any portion of any invoice, the amount not in dispute shall be paid in accordance with this 
Contract. Unless otherwise agreed, upon final determination of the invoice amount, any necessary 
adjustments in such invoice and the payments thereof shall be made in the invoice submitted in the month 
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following such determination together with interest calculated at the Interest Rate. MBTA’s payment of an 
invoice (whether or not under protest) shall not affect any legal or equitable rights a party may have to 
challenge the invoice within the time limitations established in Section 8.1.18.14(a). 


(c) Netting. If an Event of Default has not occurred and is not continuing, then if MBTA and Contractor 
are required to pay an amount in the same month each to the other under this Contract, such amounts shall 
be netted, and the party owing the greater aggregate amount shall pay to the other party any difference 
between the amounts owed. Notwithstanding the above, unless the party benefiting from credit support 
under Section 18.1.18.20 notifies the other party in writing, and except in connection with a liquidation and 
termination in accordance with Section 18.1.18.16, all amounts netted pursuant to this Section 8.1.18.14(c) 
shall not take into account or include any such credit support which may be in effect to secure a party’s 
performance under this Contract. 


(d) Setoff. Upon the designation of an Early Termination Date the Non-Defaulting Party (“X’’) may, at its 
option and in its discretion, setoff, against any amounts Owed to the Defaulting Party (“Y”) by X under 
this Contract or under any other agreement, instrument and/or undertaking, any amounts Owed by Y to X 
(irrespective of the place of payment or booking office of the obligation) under this Contract or under any 
other agreement, instrument and/or undertaking (the “Net Settlement Amount’). The obligations of Y 
and X under this Contract in respect of such Net Settlement Amount shall be deemed satisfied and 
discharged to the extent of any such setoff exercised by X. X will give Y notice of any setoff effected 
under this section as soon as practicable after the setoff is effected provided that failure to give such 
notice shall not affect the validity of the setoff. For purposes of this section, “Owed” shall mean any 
amounts owed or otherwise accrued and payable (regardless of whether such amounts have been or could 
be invoiced) as of the Early Termination Date. If an obligation is unascertained, X may in good faith 
estimate that obligation and setoff on the basis of such estimate, subject to the relevant party accounting 
to the other when the obligation is ascertained. Nothing in this section shall be effective to create a 
charge or other security interest except as may be provided under applicable law. Each of MBTA and 
Contractor reserves all rights, setoffs, recoupments, counterclaims and other remedies and defenses (to the 
extent not expressly herein waived or denied) that such party has or to which such party may be entitled 
arising from or out of this Contract. 


8.1.18.15 Transfer of Title 


Title to the Energy delivered or received hereunder shall transfer from Contractor to MBTA at the Delivery 
Point. Title to other Products shall transfer from Contractor to MBTA as set forth in the applicable 
Confirmation. 


8.1.18.16 Events of Default 


For purposes of this Contract, each of the following shall constitute an event of default (“Event of Default’) 
with respect to either of MBTA or Contractor that is subject to the Event of Default (the “Defaulting Party’’): 


(a) Failure by such party to make, when due, any payment required under this Contract if such 
failure is not remedied within three (3) Business Days after written notice of such failure is given 
by the other party (“Non-Defaulting Party”) unless such party has disputed such payment in 
accordance with, and fully complies with the requirements of, this Contract. 


(b) Such party or its guarantor, if applicable: 
(i) makes a general assignment for the benefit of creditors; 


(ii) files a petition or otherwise commences, authorizes or consents to the 
commencement of a proceeding, or cause of action, under any bankruptcy or 
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similar law for the protection of creditors; 


(iii) has a petition filed or a proceeding commenced against it under any bankruptcy or 
similar law for the protection of creditors; 


(iv) is found by a court of competent jurisdiction to not be generally paying its debts 
as such debts become due; 


(v) admits in writing its inability to pay its debts generally as they become due; 


(vi) has a resolution passed for its winding-up or liquidation (other than pursuant to a 
consolidation, amalgamation or merger); 


(vii) seeks or becomes subject to the appointment of an administrator, provisional 
liquidator, conservator, receiver, trustee, custodian or other similar official for it 
or for all or substantially all its assets; and/or 


(viii) has a secured party take possession of all or substantially all its assets or has a 
distress, execution, attachment, sequestration or other legal process levied, 
enforced or sued on or against all or substantially all its assets and such secured 
party maintains possession, or any such process is not dismissed, discharged, 
stayed or restrained, in each case within thirty (30) days thereafter. 


(c) Failure by such party to perform any material covenant set forth in this Contract (other than the 
events that are otherwise specifically covered in this section as a separate Event of Default or its 
obligations to schedule or confirm Energy, the exclusive remedies for which are provided in Section 
18.1.18.11 or in the applicable Confirmation), and such failure is not cured within three (3) 
Business Days after written notice thereof to such party. 


(d) Any representation or warranty made in this Contract or in a Confirmation by such party is not 
true and complete in all material respects when given or when deemed given or repeated. 


(e) Failure of such party to provide or maintain credit support as and when required by Section 
18.1.18.20 or, if applicable, failure of the Contractor’s guarantor to fulfill its obligations under its 
Guaranty and any such failure is not remedied within three (3) Business Days after written notice 
thereof to such party. 


(f) Such party consolidates or amalgamates with, or merges with or into, or transfers all or 
substantially all of its assets to, another entity and, at the time of such consolidation, amalgamation, 
merger or transfer, the resulting, surviving or transferee entity either (i) is deemed by the other 
party to be less creditworthy than such party merging, amalgamating or transferring its assets was 
at the time of execution of this Contract or (ii) fails to assume all the obligations of such party under 
this Contract to which it or its predecessor was a party by operation of law or pursuant to an 
agreement reasonably satisfactory to the Non-Defaulting Party. 


(g) The occurrence and continuation of (i) a default, event of default or other similar condition or 
event in respect of such party under one or more agreements or instruments, individually or 
collectively, relating to indebtedness for borrowed money in an aggregate amount of not less than 
(A) One Hundred Million Dollars ($100,000,000) with respect to MBTA, (the “MBTA Cross 
Default Amount’), or (B) 
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represents based onl ist currently available Finaicial/statementsl] with respect to Contractor's 


guarantor (the “Contractor Cross Default Amount’), and which results in such indebtedness 
becoming immediately due and payable or (ii) a default by such Pprty in making on the due date 
therefor one or more payments, individually or collectively, in an aggregate amount of not less than 
the applicable MBTA Cross Default Amount (with respect to MBTA) or the Contractor Cross 
Default Amount (with respect to Contractor). 


(h) The occurrence and continuation of a default, event of default or other similar condition or event 
in respect of such party under any agreement or instrument between MBTA and Contractor for the 
supply of power or any other forward contract, swap agreement or commodity contract, in each 
case as defined in the United States Bankruptcy Code and such event results in the early termination 
or liquidation of, or acceleration of obligations under, such agreement or instrument. 


(i) with respect to such party’s guarantor, if any: 


(i) if any representation or warranty made by a guarantor in the Guaranty is false or 
misleading in any material respect when made or when deemed made or repeated; 


(ii) the failure of a guarantor to make any payment required or to perform any other 
material covenant or obligation in any Guaranty made in connection with this 
Contract and such failure shall not be remedied within three (3) Business Days 
after written notice; 


(iii) the failure of a guarantor’s Guaranty to be in full force and effect for purposes of 
this Contract (other than in accordance with its terms) prior to the satisfaction of 
all obligations of such party under each Transaction to which such Guaranty shall 
relate without the written consent of the other party; or 


(iv) a guarantor shall repudiate, disaffirm, disclaim, or reject, in whole or in part, or 
challenge the validity of its Guaranty. 


8.1.18.17 Settlement Amount 


If an Event of Default with respect to a Defaulting Party shall have occurred and be continuing, the Non- 
Defaulting Party shall have the right (i) to designate a day, no earlier than the day such notice is effective 
and no later than twenty (20) calendar days after such notice is effective, as an early termination date (“Early 
Termination Date’’) to accelerate all amounts owing between MBTA and Contractor and to liquidate and 
terminate all, but not less than all, Transactions (each referred to as a “Terminated Transaction”) between 
MBTA and Contractor, (ii) withhold any payments due to the Defaulting Party under this Contract and (111) 
suspend performance; provided, however, in no event shall any such suspension continue for longer than 
ten (10) Business Days with respect to any single Transaction unless an Early Termination Date shall have 
been declared and notice thereof pursuant to this section given. The Non-Defaulting Party shall calculate, 
in a commercially reasonable manner, a Settlement Amount for each such Terminated Transaction as of the 
Early Termination Date. If the Non-Defaulting Party establishes an Early Termination Date, the Non- 
Defaulting Party shall calculate, in accordance with this section, its Losses and Costs for each terminated 
Transaction reduced to present value as of the Early Termination Date and shall sum the Losses and Costs 
pertaining to each terminated Transaction into a single settlement amount (“Settlement Amount’). 


Notwithstanding the above language regarding the calculation of the Settlement Amount, the Non- 
Defaulting Party has the option of determining the Settlement Amount through the issuance of a competitive 
procurement solicitation for the remainder of the Delivery Period. If the Non-Defaulting Party elects to 
issue a competitive procurement solicitation to determine the Settlement Amount, then the Non-Defaulting 
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Party shall request that each supplier that responds to the competitive procurement solicitation provide its 
final price on or before the date which coincides with the Early Termination Date, with such prices to be 
effective on the Early Termination Date. The average final prices of the qualified bid responses shall be 
used to determine the Settlement Amount for the remainder of the Delivery Period. The average final prices 
of the bid responses shall be present valued for each month using as the discount rate the yield on US 
Treasury Bills or Bonds, as the case may be, in effect on the day the calculation is made, as identified in 
Bloomberg Online or as published in The Wall Street Journal. If the Non-Defaulting Party elects to issue 
a request for proposals in order to determine the Settlement Amount, the Non-Defaulting Party shall be 
required to use the results of such request for proposals in making such determination. However, the Non- 
Defaulting Party shall be under no obligation to enter into a contract as a result of the request for proposals. 


The Non-Defaulting Party shall determine a single liquidated amount (the “Termination Payment”) payable 
by the Defaulting Party to the Non-Defaulting Party by netting out from the Settlement Amount (a) (i) any 
Funds, Letter of Credit or other form of security then available to the Non-Defaulting Party pursuant to this 
Contract and (11) at the option of the Non-Defaulting Party, any amounts due to the Defaulting Party under 
this Contract and any Transaction entered into pursuant to this Contract against (b) any amounts due to the 
Non-Defaulting Party under this Contract and any Transaction entered into pursuant to this Contract. The 
Termination Payment also shall include all amounts owed but not yet paid or invoiced by a party to the 
other party for performance already provided pursuant to this Contract, as reasonably calculated by the 
Non-Defaulting Party based on available estimates. Notwithstanding anything the contrary in this Contract, 
a Termination Payment shall never be due from the Non-Defaulting Party to the Defaulting Party. 


As soon as practicable after a liquidation, notice shall be given by the Non-Defaulting Party to the 
Defaulting Party of the amount of the Termination Payment. The notice shall include a written statement 
explaining in reasonable detail the calculation of such amount. The Termination Payment shall be made 
by the Defaulting Party within three (3) Business Days after such notice is effective. In connection with 
such payment, the Non-Defaulting Party shall draw on any Funds, Letter of Credit or other form of security 
then available to the Non-Defaulting Party pursuant to this Contract, or otherwise account therefore in a 
manner consistent with the calculation of the Termination Payment. 


If the Defaulting Party disputes the Non-Defaulting Party’s calculation of the Termination Payment, in 
whole or in part, the Defaulting Party shall nevertheless immediately pay the total Termination Payment 
within three (3) Business Days after receipt of the Non-Defaulting Party’s notice of such amount (plus any 
unpaid amounts owing to the Non-Defaulting Party), and, within seven (7) Business Days of receipt of such 
notice, provide to the Non-Defaulting Party a detailed written explanation of the basis for such dispute. 
The Non-Defaulting Party shall answer any questions, within two (2) Business Days of receiving such 
questions, from the Defaulting Party regarding the calculation of the Termination Payment. If the dispute 
is resolved in favor of the Defaulting Party, the disputed amount shall be refunded within seven (7) Business 
Days, with interest upon such amount, calculated at the Interest Rate from the date the Termination Payment 
was paid to the Non-Defaulting Party until the date upon which the refund is made. 


For purposes of this Contract, the following terms shall have the following meanings: 


“Costs” shall mean, with respect to the Non-Defaulting Party, brokerage fees, commissions and other 
similar third party transaction costs and expenses reasonably incurred by such Party either in terminating 
any arrangement pursuant to which it has hedged its obligations or entering into new arrangements which 
replace the terminated transaction only related to this Contract; and all reasonable consulting and attorneys’ 
fees and expenses incurred by the Non-Defaulting Party in connection with the termination of the 
transaction. 


“Losses” shall mean, with respect to MBTA or Contractor, an amount equal to the present value of the 
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economic loss to it, if any (exclusive of Costs), resulting from termination of the transaction only related 
to this Contract, determined in a commercially reasonable manner, in accord with market value in the 
ISO-NE Market. Each present value calculation shall be made using as a discount rate the yield on US 
Treasury Bills or Bonds, as the case may be, in effect on the day the calculation is made, as identified in 
Bloomberg Online or as published in The Wall Street Journal. 


8.1.18.18 Limitation of Liability 


ANY AND ALL IMPLIED WARRANTIES ARE DISCLAIMED. THE PARTIES CONFIRM THAT 
THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS CONTRACT 
SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF ANY PROVISION FOR 
WHICH AN EXPRESS REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS 
REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 
THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH PROVISION AND 
ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. IF NO 
REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY PROVIDED HEREIN THE OBLIGOR’S 
LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT 
ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. NEITHER PARTY SHALL 
BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT 
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, 
IN TORT OR CONTRACT OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE 
LIMITATIONS HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE 
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, INCLUDING THE 
NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR 
CONCURRENT, OR ACTIVE OR PASSIVE. TO THE EXTENT ANY DAMAGES REQUIRED TO 
BE PAID HEREUNDER ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE 
DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE, OR OTHERWISE OBTAINING 
AN ADEQUATE REMEDY IS INCONVENIENT AND THE DAMAGES CALCULATED 
HEREUNDER CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 


8.1.18.19 Representations and Warranties 


As a material inducement to entering into this Contract, each of MBTA and Contractor (unless otherwise 
specified), with respect to itself, represents and warrants to the other throughout the Term of Agreement 
(unless otherwise specified): 


(a) Itis duly organized, validly existing and in good standing as applicable under the laws of the jurisdiction 
of its formation and is qualified to conduct its business in those jurisdictions necessary to perform this 
Contract. 


(b) It has all regulatory authorizations necessary for it to legally perform its obligations under this Contract 
and no consents of any other party and no act of any other governmental authority is required in connection 
with the execution, delivery and performance of this Contract. 


(c) The execution, delivery and performance of this Contract are within its powers, have been duly 
authorized by all necessary action and do not violate any of the terms or conditions in its governing 
documents or any contract to which it is a party or any law, rule, regulation, order, writ, judgment, decree 
or other legal or regulatory determination applicable to it. 


(d) This Contract constitutes a legal, valid and binding obligation of such party enforceable against it in 
accordance with its terms, subject to bankruptcy, insolvency, reorganization and other laws affecting 
creditor’s rights generally, and with regard to equitable remedies, to the discretion of the court before which 
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proceedings to obtain same may be pending. 


(e) At the time of executing this Contract, there are no bankruptcy, insolvency, reorganization, receivership 
or other proceedings pending or being contemplated by it, or to its knowledge threatened against it. 


(f) There are no suits, proceedings, judgments, rulings or orders by or before any court or any governmental 
authority that could materially adversely affect its ability to perform this Contract. 


(g) It is party to a Market Participant Services Agreement with ISO-NE and otherwise has all rights with 
respect to the markets operated by ISO-NE required for it to fulfill its obligations under this Contract. 


(h) It is a member of the New England Power Pool. 


(i) It is acting for its own account, has made its own independent decision to enter into this Contract and as 
to whether this Contract is appropriate or proper for it based upon its own judgment, is not relying upon the 
advice or recommendations of the other party hereto in so doing, and is capable of assessing the merits of 
and understanding, and understands and accepts, the terms, conditions and risks of this Contract. 


(j) With respect to each Transaction involving the purchase or sale of an option to purchase Energy, it is a 
producer, processor, commercial user or merchant handling the Energy or option, as applicable, and it is 
entering into such Transaction for purposes related to its business as such. 


(k) Contractor warrants that at the time of executing this Contract it or its guarantor has an Investment 
Grade Credit Rating. 


(1) MBTA warrants that at the time of executing this Contract it has an Investment Grade Credit Rating. 
(m) It is a “forward contract merchant” within the meaning of the United States Bankruptcy Code. 


(n) It shall comply with all applicable law relevant to this Contract. 
8.1.18.20 Credit Support 


(a) Contractor’s Credit Support. If Contractor does not itself have an Investment Grade Credit Rating, then 
within five (5) Business Days after a Confirmation is executed by the parties hereunder, Contractor shall 
provide MBTA with a mutually-agreed guaranty issued by an entity with an Investment Grade Credit Rating 
(the “Guaranty”). Such Guaranty shall guarantee the obligations of the Contractor to MBTA contained in 
this Contract and any outstanding Transaction as provided in such Guaranty. Such Guaranty shall become 
effective no later than five (5) Business Days after a Transaction is agreed upon by the Parties and shall 
continue in effect for at least the duration of the Transaction. 


If Contractor has provided MBTA with a Guaranty pursuant to this Contract, then if Contractor’s guarantor: 
(i) elects to terminate or elects to assign its Guaranty or assigns said Guaranty to an entity that does not 
have an Investment Grade Credit Rating; (ii) fails to maintain an Investment Grade Credit Rating; and/or 
(iii) becomes subject to an event similar to the events described is Section 8.1.18.16(b) and/or an event 
occurs with respect to SELLER’s guarantor that is described in Section 8.1.18.16(i), then MBTA shall have 
reasonable grounds to believe that Contractor’s creditworthiness or performance under this Contract has 
become unsatisfactory. With respect to romanette (i), Contractor shall replace the Guaranty with Margin 
calculated pursuant to Section 8.1.18.20(c) within three (3) days prior to the effective date of such 
termination or assignment of the Guaranty and, with respect to romanettes (ii) and (iii), Contractor shall 
replace the Guaranty with Margin calculated pursuant to Section 8.1.18.20(c) within three (3) Business 
Days or with a Guaranty from another entity with an Investment Grade Credit Rating in the same amount 
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as the original Guaranty. Notwithstanding any provision in this Contract to the contrary, Contractor shall 
not be relieved of its obligation to MBTA to replace the Guaranty resulting from the termination or 
assignment of Contractor’s original guarantor’s Guaranty under any circumstances. 


(b) MBTA’s Credit Support. If MBTA fails to maintain an Investment Grade Credit Rating, then Contractor 
shall have reasonable grounds to believe that MBTA’s creditworthiness or performance under this Contract 
has become unsatisfactory and MBTA shall provide Contractor with Margin in accordance with Section 


8.1.18.20(c). 


(c) Margin Payment. 


(i) 


(ii) 


RFQ: 139A-23 


If either party (“Party A”) has reasonable grounds to believe that the other party’s (“Party 
B”) creditworthiness or performance under this Contract has become unsatisfactory, Party 
A may provide Party B with written notice demanding Margin in an amount equal to the 
Settlement Amount that would be calculated under Section 8.1.18.17 as if Party A were 
the Non-Defaulting Party (“Exposure”). Upon receipt of such notice, Party B shall have 
two (2) Business Days to provide such Margin to Party A. In the event that Party B fails 
to provide such Margin to Party A within two (2) Business Days of receipt of notice, then 
an Event of Default under Section 18.1.18.16(e) will be deemed to have occurred and Party 
A will be entitled to the remedies set forth in Section 8.1.18.17. For purposes of this 
Contract, Margin shall mean collateral in the form of U.S. Dollars delivered by wire 
transfer of immediately available funds (“Funds”) or a Letter(s) of Credit. Costs of a Letter 
of Credit shall be borne by the applicant for such Letter of Credit. A Letter of Credit shall 
be valued at zero unless it expires more than thirty (30) days after the date of valuation; 
provided however, any successful draws, partial or otherwise, made prior to a letter of 
credit’s applicable expiration date, shall be valued at its respective amount, if appropriate, 
as set forth elsewhere herein. 


Party A shall calculate the Exposure as of the close of every Business Day (“Margin 
Calculation Date’). If on any Margin Calculation Date, the Exposure, as determined by 
Party A in accordance with this section, exceeds the amount of Margin already held 
(“Margin Deficiency Amount”), then Party A shall send written notice to Party B 
demanding that Party B provide Party A with the Margin Deficiency Amount. Such written 
notice shall include all information that was used to calculate the Exposure. Upon receipt 
of such written notice, Party B shall provide the requested Margin within two (2) Business 
Days of receipt of the written notice. If, on any Margin Calculation Date, the Exposure is 
less than the amount of Margin held by Party A, then Party B shall send a written notice to 
Party A demanding that Party A return all or a portion of the Margin held by Party A within 
two (2) Business Days of receipt of written notice so that the amount of Margin held by 
Party A equals the Exposure. Such written notice shall include all information that Party 
A would reasonably need to confirm the requesting Party B’s calculation of the Exposure. 
All payments or returns of Margin shall be rounded up to the nearest integral multiple of 
$10,000.00 (and rounded up if exactly between integral multiples of $10,000.00). Neither 
party shall be required to provide or return Margin to the other party if the other party is 
the Defaulting Party or if an event occurs which, with the giving of notice or the lapse of 
time or both, would constitute an Event of Default with respect to that other party. 
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(111) Events that may give Party A “reasonable grounds to believe that Party B’s 
creditworthiness or performance under this Contract has become unsatisfactory” include, 
but are not limited to, the following: 


(aa) Party A has knowledge that Party B (or its guarantor if Party B has issued a guaranty 
to Party A or the Qualified Institution that has issued a Letter of Credit on Party B’s behalf, 
if Party B has issued a Letter of Credit to Party A) is defaulting under other material 
contracts or transactions (including, but not limited to, contracts or transactions with third 
parties); 


(bb) Any security previously posted by Party B is due to expire within thirty (30) calendar 
days; 


(cc)A Downgrade Event has occurred with respect to Party B or its guarantor, if applicable; 
(dd) With respect to Pledgor, an uncured Letter of Credit Default occurs; or 


(ee) SELLER’s guarantor elects to terminate its Guaranty or elects to assign said Guaranty 
to an entity that does not have an Investment Grade Credit Rating or is subject to an event 
as specified in Section 18.1.18.16(b) and/or Section 18.1.18.16(i). 


(d) To secure its obligations under this Contract and to the extent either or both MBTA or Contractor deliver 
Margin hereunder to the other party, each party delivering Margin hereunder (a “Pledgor’”) hereby grants 
to the other party receiving such Margin (the “Secured Party”) a present and continuing security interest in, 
and lien on (and right of setoff against), and collateral assignment of, all cash collateral and cash equivalent 
collateral and any and all earnings and proceeds resulting therefrom or the liquidation thereof, whether now 
or hereafter held by, on behalf of, or for the benefit of, such Secured Party, and each Pledgor agrees to take 
such action as the Secured Party reasonably requires in order to perfect the Secured Party’s first-priority 
security interest in, and lien on (and right of setoff against), such collateral and any and all earnings and 
proceeds resulting therefrom or from the liquidation thereof. Upon or at any time after the occurrence or 
deemed occurrence of an Event of Default or an Early Termination Date, the Non-Defaulting Party may do 
any one or more of the following: (1) exercise any of the rights and remedies of a Secured Party with respect 
to all Funds or Letter of Credit held by or for its benefit, including any such rights and remedies under law 
then in effect; (ii) exercise its rights of setoff against any and all property of the Pledgor in the possession 
of the Secured Party or its agent; (111) draw on any outstanding Letter of Credit issued for its benefit; and 
(iv) liquidate all Funds or Letter of Credit then held by or for the benefit of the Secured Party free from any 
claim or right of any nature whatsoever of the Defaulting Party, including any equity or right of purchase 
or redemption by the Defaulting Party. The Secured Party shall apply the proceeds of the collateral realized 
upon the exercise of any such rights or remedies to reduce the Pledgor’s obligations under this Contract 
(the Pledgor remaining liable for any amounts owing to the Secured Party after such application), subject 
to the Secured Party’s obligation to return any surplus proceeds remaining after such obligations are 
satisfied in full. 


(e) Each of MBTA and Contractor will be entitled to hold Margin in the form of Funds provided that the 
following conditions applicable to it are satisfied: (1) it is not a Defaulting Party; (2) (a) with respect to 
Contractor, it or its guarantor, as the case may be, has and maintains an Investment Grade Credit Rating, 
and (b) with respect to MBTA, has and maintains an Investment Grade Credit Rating; and (3) the Funds 
are held only in the United States. Notwithstanding any other provision herein, for Funds held as Margin, 
the Interest Rate will be the Federal Funds Rate as from time to time in effect. “Federal Funds Rate” means, 
for the relevant determination date opposite the caption “Federal Funds (Effective)” as set forth in the 
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weekly statistical release designated as H.15 (519), or any successor publication, published by the Board 
of Governors of the Federal Reserve System. Such interest shall be calculated commencing on the date 
Funds are received by a party but excluding the earlier of: (i) the date Funds are returned to a party; or (11) 
the date Funds are applied to a Pledgor’s obligations pursuant to Section 8.1.18.17 with the net amount of 
interest accrued monthly being payable on the third Business Day of the following month. A party holding 
Margin may apply such Margin, without prior notice to the other party, to satisfy the obligations of the 
other party in accordance with Section 18.1.18.17. Each party hereby covenants and agrees that it shall be 
entitled herein to hold Funds as custodian on its own behalf as a Secured Party if it meets the criteria set 
forth above in this section. However, if the party holding Funds is not eligible to hold Funds as Margin 
pursuant to this section, then such Funds shall be maintained as follows: the ineligible Secured Party will 
cause all Funds received from the other party as Margin to be segregated from the Secured Party’s own 
property and identified clearly as Margin and to be held in an account in which no property of the Secured 
Party is held (a “Collateral Account”) with a Qualified Institution, each of which accounts may include 
property of other parties which have delivered Funds to the Secured Party under other agreements, but will 
bear a title indicating that the Secured Party’s interest in said account is as a holder of collateral. Such 
accounts will bear interest at the rate offered by the Qualified Institution. In addition, the Secured Party 
may direct the Pledgor to transfer or deliver eligible Margin directly into the Secured Party’s Collateral 
Account. The Secured Party shall cause statements concerning the Margin transferred or delivered by the 
Pledgor to be sent to the Pledgor on request, which may not be made more frequently than once in each 
calendar month. 


(f) Ifa party is required to deliver Margin and Margin is delivered in the form of a Letter of Credit, then, 
if a Letter of Credit Default occurs, the party which applied for such Letter of Credit shall have five (5) 
Business Days to cure the event(s) causing the Letter of Credit Default or to replace the Letter of Credit 
with a substitute Letter of Credit in the same amount as the Letter of Credit that is subject to the Letter of 
Credit Default (“Substitute Letter of Credit”) or Funds in the same amount as the Letter of Credit that is 
subject to the Letter of Credit Default. Any failure to cure the event(s) causing the Letter of Credit 
Default or to provide a Substitute Letter of Credit or Funds within five (5) Business Days of the event(s) 
leading to the Letter of Credit Default shall be an Event of Default under Section 8.1.18.16(e). Pledgor’s 
failure to deliver any Substitute Letter of Credit within the timeframe set forth in this section shall entitle 
the Secured Party to draw on the Letter of Credit and hold the cash proceeds of such Letter of Credit in its 
general account as security for Pledgor’s obligations under this Contract. After drawing upon Pledgor’s 
Letter of Credit in the manner described in the immediately preceding sentence and in the event that 
Pledgor cures the Letter of Credit Default, the Secured Party shall promptly return all such cash collateral; 
provided, that in no event shall the Secured Party be required to return such cash collateral if it is applied 
to amounts owing to the Secured Party under this Contract. Upon the Secured Party’s receipt of: (a) a 
Substitute Letter of Credit in the same amount as the Letter of Credit that is subject to the Letter of Credit 
Default; or (b) Funds in the same amount as the Letter of Credit that is subject to the Letter of Credit 
Default, the Secured Party shall immediately cancel and return the initial Letter of Credit that was subject 
to the Letter of Credit Default to Pledgor and the Secured Party shall have no right whatsoever to draw 
upon such Letter of Credit. 


8.1.18.21 Forward Contract 


The parties acknowledge and agree that this Contract is a “forward contract”, that it is a “forward contract 
merchant” within the meaning of the United States Bankruptcy Code, and that it is acting as a “forward 
contract merchant” by entering into this Contract; it is an “eligible contract participant” as such term is 
defined in the Commodity Exchange Act, as amended (7 U.S.C. § 1(a)(12)); and it is an “eligible 
commercial entity” as such term is defined in the Commodity Exchange Act, as amended (7 U.S.C. § 


1(a)(11)). 
8.1.18.22 Credit Support as Margin Payment 
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The payment of margin or credit support by either party hereunder constitutes a “margin payment” under 
the United States Bankruptcy Code. The payment of the Settlement Amount constitutes a “margin 
payment” and the Termination Payment constitutes a “settlement payment” and/or a “transfer” under the 
Bankruptcy Code and for purposes of determining the Termination Payment by the Non-Defaulting Party, 
the netting out from the Settlement Amount of any credit support held by the Non-Defaulting Party under 
Section 8.1.18.17 herein shall constitute a “setoff or net out of termination values or payment amounts” 
under the Bankruptcy Code. 


8.1.18.23 Commission Review 


Neither party shall seek to change or amend this Contract in any way through making application to the 
Massachusetts Department of Public Utilities or Federal Energy Regulatory Commission (FERC) (or to any 
other government agency or authority), and this Contract shall not be subject to change through unilateral 
application by either party under Sections 205 and 206 of the Federal Power Act (or pursuant to any other 
provision of law). Each party hereby irrevocably waives the right to seek any change or to support any 
application or complaint or other legislative, judicial or regulatory action or proposal made seeking a change 
in the rates or a change in the terms and conditions of this Contract, absent the mutual agreement of the 
parties. 


Absent the agreement of both parties to the proposed change, the standard of review for changes to this 
Contract proposed by either party, a non-party or the FERC acting sua sponte, shall be the “public interest” 
standard of review set forth in United Gas Pipe Line Co. v. Mobile Gas Services Corp., 350 U.S. 332 (1956) 
and Federal Power Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956) and clarified by Morgan 
Stanley Capital Group, Inc. v. Public Util. Dist. No. I of Snohomish, 554 U.S. 527, 128 S.Ct. 2733 (2008); 
provided, however, that if FERC or a court of competent jurisdiction holds that the parties cannot bind a 
non-party to the “public interest” application of the “just and reasonable standard”, then the standard of 
review for changes to this Contract proposed by a non-party shall be the most stringent standard permissible 
under applicable law (the “Mobile-Sierra” doctrine). 


In addition, and notwithstanding the foregoing, to the fullest extent permitted by applicable law, each 
party, for itself and its successors and assigns, hereby expressly and irrevocably waives any rights it can 
or may have, now or in the future, whether under §§ 205 and/or 206 of the Federal Power Act or 
otherwise, to seek to obtain from FERC by any means, directly or indirectly (through complaint, 
investigation or otherwise), and each hereby covenants and agrees not at any time to seek to so obtain, an 
order from FERC changing any section of this Contract specifying the rate, charge, classification, or other 
term or condition agreed to by the parties, it being the express intent of the parties that, to the fullest 
extent permitted by applicable law, neither party shall unilaterally seek to obtain from FERC any relief 
changing the rate, charge, classification, or other term or condition of this Agreement, notwithstanding 
any subsequent changes in applicable law or market conditions that may occur. 


8.1.18.24 Notices and Contacts 


Notices. Any notice, demand, request, consent, approval, confirmation, communication, 
or statement which is required or permitted under this Contract, shall be in writing, 
except as otherwise provided, and shall be given or delivered by Federal Express or 
comparable overnight delivery service, postage prepaid, addressed to the party at the 
address set forth below. Notwithstanding the foregoing, bills, invoices, credit memos, 
reports and other communications in the ordinary performance of the respective duties 
and obligations of the parties hereunder, may be sent by e-mail, first class mail or any 
other method, whether herein specifically provided or as the parties may hereafter adopt. 
Changes in such address shall be made by notice similarly given. 
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Notices to MBTA shall be sent to: 


Sean Donaghy, Manager of Energy Programs, MBTA 
sdonaghy@mbta.com 

10 Park Plaza STE 6720 

Boston, MA 02116 


With a copy to: 


General Counsel 

Massachusetts Bay Transportation Authority 
10 Park Plaza 

Boston, MA 02116 


8.1.18.25 Definitions 


“Business Day” means any day other than a Saturday, a Sunday, a holiday as defined by the North American 
Electric Reliability Council or any successor organization thereto and any Massachusetts holiday. A 
Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for the relevant party’s principal 
place of business. The relevant party, in each instance unless otherwise specified, shall be the party from 
whom the notice, payment or delivery is being sent and by whom the notice or payment or delivery is to be 
received. 

“Capacity Attributes” means any current or future capacity credits, tags, certificate, or similar accreditations 
established by a Governmental Authority based on the Installed Capacity of a generating unit, but not 
including any (a) energy, (b) Environmental Attributes, or (c) Tax Incentives, excluding any rebates on 
capital expenditures for reactive power-related equipment. 

“Credit Rating” shall mean with respect to any Person, on any date of determination, the respective ratings 
then assigned to such entity’s unsecured, senior long-term debt or deposit obligations (not supported by 
third party credit enhancement) by S&P, Moody’s or other specified rating agency or agencies or if such 
entity does not have a rating for its unsecured, senior long-term debt or deposit obligations, then the rating 
assigned to such entity as its “corporate credit rating” by S&P. 

“Delivery Period” shall mean the period of time commencing on the first day that Contractor obligated to 
sell a Product to MBTA and that MBTA is obligated to purchase such Product from Contractor and ending 
on the last day of such obligation as set forth in this Contract or any Confirmation. 

“Delivery Point” shall have the meaning specified in a Confirmation. 

“Energy” means electric energy measured in MWh or KWh. 

“Environmental Attribute” means any and all presently existing or future benefits, emissions reductions, 
environmental air quality credits, emissions reduction credits, greenhouse gas emissions, RECs, including 
those granted sanctioned or issued by federal, state or local authorities, ““green-e” certificates, offsets and 
allowances, green tag or other transferable indicia, howsoever entitled or named, resulting from the 
generation of renewable energy or the avoidance, reduction, displacement or offset of the emission of any 
gas, chemical or other substance, including any of the same arising out of presently existing or future 
legislation or regulation concerned with oxides of nitrogen, sulfur or carbon, with particulate matter, soot 
or mercury, or implementing the United Nations Framework Convention on Climate Change, or laws or 
regulations involving or administered by the Clean Air Markets Division of the Environmental Protection 
Agency, or any successor state or federal agency given jurisdiction over a program involving transferability 
of Environmental Attributes, and any reporting rights to such Environmental Attributes. Environmental 
Attributes do not include (a) energy, (b) Tax Incentives, or (c) Capacity Attributes. 

“Interest Rate” shall mean a per annum rate of interest equal to the prime lending rate as may from time to 
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time be published in The Wall Street Journal under “Money Rates” on the Due Date for late payments 
under Article 6 (or if not published on such day on the most recent preceding day on which published). 
“Investment Grade Credit Rating” shall mean a Credit Rating of at least BBB- from S&P or Baa3 from 
Moody’s; further provided, in the event of nonequivalent ratings, the lower rating shall be the determinant 
rating for this Article as well as any other Credit Rating based criterion set forth in this Contract. 
“TSO-NE” shall mean ISO New England, Inc. or any successor thereto. 

“ISO-NE Market System” shall mean the New England Transmission System and the New England 
Markets, as such terms are defined in Section I of the Tariff. 

“Letter of Credit” means an irrevocable, transferable, standby letter of credit, issued by a Qualified 
Institution, in a mutually-agreed form. 

“Letter of Credit Default” means with respect to a Letter of Credit, the occurrence of any of the following 
events: (a) the issuer of such Letter of Credit shall fail to maintain a Credit Rating of at least (i) “A-” by 
S&P or “A3” by Moody’s, if such issuer is rated by both S&P and Moody’s, (ii) “A-” by S&P, if such 
issuer is rated only by S&P, or (111) “A3” by Moody’s, if such issuer is rated only by Moody’s; (b) the issuer 
of the Letter of Credit shall fail to comply with or perform its obligations under such Letter of Credit; (c) 
the issuer of such Letter of Credit shall disaffirm, disclaim, repudiate or reject, in whole or in part, or 
challenge the validity of, such Letter of Credit; (d) such Letter of Credit shall expire or terminate, or shall 
fail or cease to be in full force and effect at any time during the Term of Agreement, in any such case 
without replacement; or (e) the issuer of such Letter of Credit shall become Bankrupt; provided, however, 
that no Letter of Credit Default shall occur or be continuing in any event with respect to a Letter of Credit 
after the time such Letter of Credit is required to be canceled or returned to a party in accordance with the 
terms of this Contract. 

“Load” means the quantity of Energy, expressed in megawatts per hour, that is required to serve the retail 
Energy requirements of the end-use electricity customers in MBTA’s service territory, as represented by 
the Real Time Load Obligation of MBTA’s Load Asset. 

“Load Asset” shall mean the asset designated in the ISO-NE Market System as Load Asset IDs, 180, 182, 
210, 211, 975, 1319, 2421, 2473, 7635, 8200 or any successor identifier. A list of these Load Asset IDs, the 
Load Asset Name and the load zones can be found in Attachment D “List of Load Asset IDs”. Load Assets 
shall also be inclusive of any load assets under the MBTA ISO Customer ID: 50678. 

“Load Following Transaction” means a Transaction that is entered into to serve all or a portion of MBTA’s 
Load on a load-following basis. 

“Moody’s” shall mean Moody’s Investors Service. 

“Person” shall mean any individual, partnership, firm, corporation, association, joint venture, trust or other 
entity, or any government or political subdivision or agency, department or instrumentality thereof. 
“Product” means Energy, capacity, Environmental Attributes or other product(s) related thereto as specified 
in this Contract or a Confirmation. 

“Qualified Institution” shall mean a U.S. commercial bank unaffiliated with either party, which has a capital 
and surplus of at least $50 Billion and a Credit Rating of at least A- from S&P and A3 from Moody’s. 
“Reference Market-maker” means a leading dealer in the relevant market selected by a party determining 
its Exposure in good faith from among dealers of the highest credit standing which satisfy all the criteria 
that such party applies generally at the time in deciding whether to offer or to make an extension of credit. 
“S&P” shall mean Standard and Poor’s Rating Group. 

“Tax Incentives” means (a) federal and state production tax credits, investment tax credits, or any other tax 
credits and (b) any cash payments or outright grants of money relating in any way to such tax credits. 


“Tariff” shall mean the ISO New England, Inc. (“ISO-NE”) Transmission, Markets and Services Tariff, as 
it may hereafter be amended from time to time. 
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8.1.19 Terms & Conditions Signature 


IN WITNESS WHEREOF, the Contractor certifies under the pains and penalties of perjury that it 
shall comply with these MBTA Terms and Conditions under Section 8.0 — 8.1.18 for any applicable 
Contract executed with the MBTA as certified by their authorized signatory below: 


Contractor Authorized Signatory: 


Print Name: 


Title: 


Date: 
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Appendix A 
FORM OF TRANSACTION CONFIRMATION 
For Review Purposes Only — Do Not Submit Appendix A with RFO Response 


This Confirmation shall confirm the Transaction agreed to on ; between the 
Massachusetts Bay Transportation Authority and[_ ===] regarding the sale/purchase 
of a Product under the terms and conditions as follows: 


Seller: 
Buyer: Massachusetts Bay Transportation Authority 
Energy: 
1.4. On-Peak Energy 
. Off-Peak Energy 
Delivery Point: 
Delivery Period: 


ON-PEAK FIXED PRICE FIRM ENERGY QUANTITY AND PRICE: 


On-Peak On-Peak 
Energy On-Peak Energy On-Peak 
Quantity Hours Price Quantity Hours Price 
Month (MW) (Hours) ($/MWh) Month (MW) (Hours) ($/MWh) 


OFF-PEAK FIXED PRICE FIRM ENERGY QUANTITY AND PRICE: 


Off-Peak Off-Peak 
Energy Off-Peak Energy Off-Peak 
Quantity Hours Price Quantity Hours Price 


Month (MW) (Hours) ($/MWh) Month (MW) (Hours) —($/MWh) 
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This Confirmation is being provided pursuant to and in accordance with the terms of that certain 
Massachusetts Bay Transportation Authority Standard Contract Between Massachusetts Bay 
Transportation Authority and eg eee dated [___] (the ““Agreement”), as 
amended, and constitutes part of and is subject to the terms and provisions of such Agreement, 


except as expressly modified by this Confirmation. Terms used but not defined herein shall have 
the meanings ascribed to them in the Agreement. 


Massachusetts Bay Transportation Authority] = 


Name: Name: 

Title: Title: 

Phone No: Phone No: 
Fax: Fax: 
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